r foundation, santa cruz chapter

activism research edacation

April 12, 2006

Ms. Susan Harris

City of Santa Cruz

Parks and Recreation Department
323 Church Street

Santa Cruz, CA 95060

Re: Comments on the Draft Environmental Impact Report for Arana Gulch
Master Plan

Dear Ms. Harris:

The Santa Cruz Chapter of the Surfrider Foundation, a non-profit, community based
organization dedicated to the protection and preservation of the oceans, waves, and beaches for
all people through Conservation, Activism, Research and Education, submits the following '
comments on the above referenced DEIR.

We find the document inadequate in specific project detail, inaccurate in analysis of ‘
alternatives, and lacking in attention to the severe and increasing water quality issues in Arana \ C 2 1 1
Gulch. We feel these issues must be publicly acknowledged, thoroughly analyzed, and the =
subject of a committed management process for improvement. Therefore, we urge you to revise
the DEIR in accordance with these comments and to make it available for public comment.

We cannot support the plan as currently proposed in the DEIR, and as an organization
that values and protects public natural resources, we are disappointed with the City of Santa Cruz
for proposing a management plan whose preferred project design would cause “significant and
unavoidable” damage to the rare Santa Cruz tarplant. Such a design disregards the importance of
preserving biodiversity, and of the valuable use of native plants for erosion control.
Consequently, through not avoiding identified biological impacts, this project appears to violate
both the Local Coastal Program and the Coastal Act.

‘While routing the proposed paved bike path through existing tarplant habitat may be best
from an engineering perspective, we strongly encourage the City to consider alternative routes. "
We urge you to redesign the paved bike path route to avoid all Environmentally Sensitive i C2 1 —2
Habitat Areas (ESHA) as required by the existing Local Coastal Plan as incorporated in the City |
of Santa Cruz General Plan.
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The DEIR is required to include alternatives that achieve most or all of the project
objectives. However, both Alternatives 3 and 4 clearly fail to meet the nine project objectives
and fall far short of begin legitimate alternatives. We feel they should be removed from
consideration, and the alternatives analysis be revised.

Additionally, the DEIR fails to mention under “Regulatory Setting” the need for approval
from the California Coastal Commission for any project in the Coastal Zone. Please revise the
DEIR to include necessary permits and approvals.

With regard to ecosystem and endangered species protection, the proposed Master Plan
does not adequately acknowledge and discuss the severe water quality issues in Arana Gulch
that continue to negatively impact steelhead and salmon habitat, Santa Cruz Small Craft Harbor
operations, and human health associated with contaminated water in the creek, harbor, and the
ocean. In fact, the Surfrider Foundation considers water quality to be the pinnacle issue for
Arana Gulch because it ties the watershed together—upstream runoff, watershed use patterns,
erosion control, sediment transport, steelhead and salmon habitat, harbor dredging and coastal
water quality. The DEIR for this project is not complete until it handles in detail the water
quality factors that this project will directly impact. We urge you to revise the DEIR to reflect
these considerations.

With regard to schedules, we note that any Master Plan work on controlling surface run-
off, reducing sediment flow into the creek, managing sediment collection and removal in the
creek bed, and preventing failure of creek banks is proposed to begin in 2009, which is the last
phase of project construction. This type of erosion management and control should also precede
consfruction and protect the watershed from intensified impacts during construction. Please
revise the project schedule to include this practical management work before construction, to
continue throughout the life of the project.

Finally, in accordance with the importance of Arana Guich water quality and waiershed
factors, we urge you to be precautionary in your planning and join our communities desire to
protect and restore this endangered watershed. Specifically, the erosion project in the lower

.gulch should start rhuch earlier than 2009, and should include the following objectives:

To restore the wetlands along the creek;
To stabilize the banks on either side where necessary to ensure unimpeded flow;
To provide an improved transit zone for the steel head, and;

To provide for some sediment retention and committed sediment maintenance in the
lower gulch.

In conclusion, we feel the City has neglected its responsibility to maintain this public
land and to manage the environmental water-quality issues associated with Arana Creek and the
Arana Gulch. We would like to see this Management Plan improve on past neglect and attend to
the major, long-term, and ongoing issues which are well-discussed in public documents
regarding water quality and erosion in Arana Gulch and Creek.
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Thank you for taking these considerations seriously, and for the opportunity to review
and comment on the DEIR. We look forward to your response.

For the oceans, waves, and beaches,

Jamgs Littlefield, Chair
S Cruz Chapter of the Surfrider Foundation.

cC.

California Coastal Commission

. Regional Water Quality Control Board
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ARANA GULCH MASTER PLAN FINAL EIR RESPONSES TO COMMENTS DOCUMENT

LETTER C21
James Littlefield, Chair, Santa Cruz Chapter of the Surfrider Foundation

Response C21-1: - Refer to Master Response No. 3 related to development of recreational trails in
Environmentally Sensitive Habitat Areas (ESHAs). In addition, a number of

mitigation measures related to the Santa Cruz tarplant are addressed on pages
4.2-43 and 4.2-44 of the DEIR.

Response C21-2:  Refer to Master Response No. 3.

Response C21-3:  Not all alternatives must meet all project objectives, but the alternatives must
include means of reducing project-related impacts. Project objectives are
“included as an additional way of identifying why certain alternatives may not be
feasible to adopt. : '

Response C21-4:  Coastal Commission approval is addressed on page 3-27 of the DEIR. See-also
page 4.1-6 of the DEIR.

Response C21-5:  Refer to pages 4.4-6 and 4.4-7 of the DEIR, which address water quality at
Arana Gulch, and include a table of measured water quality parametets.

Response C21-6:  The comments regarding the Phasing Plan pertain to the Master Plan. Refer to
Mitigation Measure HYDROLOGY-1, which addresses water quality protection
during construction. '

Response C21-7:  This issue addresses the Master Plan rather than the DEIR, and therefore no
response is necessary.
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04-13-06

Responce To The Arana Guitch Master Plan / Project EIR (atten: Parks & Rec. Dept)

The process being employed here is so Bogus it Stinks . The Master Plan [M.P.] should be
a land stewarship document that contains a plan to restore and hold in it's natural state The
Arana Guitch Green Belt for future generations . Yet as writen The M.P. becomes a trojan horse
for the delivery of a misplaced bike road.

Why does the M.P. for Arana Gultch [A.G.] have the potential for significant effects on the
enviroment in A.G. ?

Would removeing the bike / stroller path [B/S path] from the master plan also remove this
potential significant effect ?

Why was My NOP letter and the Nop letters of others that opose the B/S path omitted from this
document ?

Would it not be more in keeping with enviromental standards to do a M.P. that does not
contain a project ?

And then see if The B/S path would be in keeping of the goals of the M.P.
Why are there no "real" workable altematives explored in this document ?

To say that the No Project altemative would mean No M.P. is totally Bogus ! As a M.P. that
only contained preservation and restoration couid still be included in the no project altemative
, as the B/S path is the project in question.

Why does the alternative section as written make the proposed project the only workable
alternative ?

There should also be consideration of a ramp from Fredrick St. Park to the Harbour, a Bridge
from Frednick St. Park to Stagg or Mellow lane , or a Rail Trail demonstration project from
Seabright to 7th Ave.(the preferred altemative)

If the City really wants to make the Green Belts accessible to peopie in whee!l chairs it should
aquire and make available the

"-Beach Buggy Chairs" (like the ones used by shared adventures) to provide this access without
~ the need for paving or cement .

The significant unavoidable impacts could be avoided by NOT having this path go thru the
Arana Guitch Green Belt.

Why doesn't this Eir take the Endangered and Threatened Wildlife and Plants ; Definition of

Harm into acount?

{(Federal Register / Vol. 64.NO. 215/ Monday , Nov. 8: 1999 / Rules and Regulations)( mcIuded
as part of this responce)

Since the B/S path has a federal nexus , will there be a formal section 7 consultation with the
US F&WS and NMFS ?

How is it that at some point the City will give itself a FONSI on the B/S path project , given the
stated unmitagatible significant impacts to the Santa Cruz Tar Plant and it's habitat ?

Why is there no discusion as to what the Endangered Species Act [ESA] means ?
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And whether the SC Tar Plants listing under fhe ESA could prevent this B/S path from ever
being:built ?
{The SC Tar Plants listing is included as part of this responce)

The long-term goal of the Tar Plant Recovery Program is to join the 4 active colonies into one
larger interactive mass. The proposed project would prevent this from ever happening.

- Or is the City's staff hoping that the Bush adminastration weekens the ESA to such an extent
that a species and it's habitat will no fonger be a concideration ?

Why is there no mentidn of ways to restore the habitat for the Salmon that historicly spawned
in Arana Creek ?

ie: remove the culverts at the upper harbor and open it up to allow the creek to flow more freely.

Why is there no mention of any water testing done in the harbor ?

In order to get the heavey equipment needed to build the B/S path, won't there be a need to
build a temporary road which will disturb even more of the SC Tar Plant's habitat ?

Why is there no mention of the bike lane improvements planed for Soquel ave and Capitola ave.
, and the retrofit of the Murry St.
bridge , which will include wider sidewalks and wider bike lanes ?

-Have these 2 projects been put on hold to make the B/S path project seem more necessary ?
This M.P. shouid be rewritten to include a restoration and preservation option with no paved or
cement paths , every effort should be made to protect the SC Tar Plant and its habitat and to work

to bring back the Salmon runs in Arana Creek.

As for an east / west Bike path, the rail trail is the prefered alternative.

Scott

318 -Maple St.
Santa Cruz, Ca.
barefootinbablon@yahco.com
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 222

[Docket No. 980414094-9287-02; L.D. No.
091797A]

RIN 0648-AK55

Endangered and Threatened Wildlife
and Plants; Definition of “Harm”

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: This final rule defines the
term ‘‘*harm”, which is contained in the
definition of “‘take” in the Endangered
Species Act (ESA). The purpose of this
rulemaking is to clarify the type of
actions that may result in a take of a
listed species under the ESA. This final
rule is not a change in éxisting law. It
provides clear notification to the public
that habitat modification or degradation
may harm listed species and, therefore,

~ constitutes a take under the ESA as well

as ensuring consistency between NMFS
and the Fish and Wildlife Service
(FWS). This final rule defines the term
*“harm" to include any act which
actually kills or injures fish or wildlife,
and emphasizes that such acts may
include significant habitat modification
or degradation that significantly impairs
essential behavioral patterns of fish or
wildlife.

DATES: This rule is effective on
Decemnber 8, 1999.

ADDRESSES: Chief, Endangered Species
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Silver
Spring, MD 20910.

FOR FURTHER INFORMATION CONTACT:
Chris Mobley, NMFS, 1315 East-West
Highway, Silver Spring, MD 20910,
phone (301)713-1401 or Garth Griffin,
NMFS, 525 NE Oregon St, Suite 500,
Portland, OR 97232, phone (503)231-
2005.

SUPPLEMENTARY INFORMATION:

Background

On May 1, 1998, NMFS published a
proposed rule and request for
commients. NMFS proposed to define
the term “"harm”’, which is contained in
the definition of “take” In the
Endangered Species Act (63 FR 24 14‘8)
In that proposed rule, NMFS solicited

‘public comments on the proposed

definition. On June 11, 1998, NMFS
announced the availability of, and
solicited comments on, a draft

Environmental Assessment on the
proposed definition (63 FR 31962). This
final rule Lakes into consideration the
comments received in response to the
proposed rule.

Section 9 of the ESA makes it illegal
to take an endangered species of fish or
wildlife. The definition of *'take” is to
“‘harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, or collect, or
to attempt to engage in any such
conduct.” (16 U.S.C. 1532(19)). The U.S.
Fish and Wildlife Service (FWS) issued

" a regulation further defining the term

“harm” to eliminate confusion
concerning its meaning (40 FR 44412;
46 FR 54748). The FWS' definition of
"harm" has been upheld by the
Supreme Court as a reasonable
interpretation of the térm and supported
by the broad purpose of the ESA to
conserve endangered and threatened
species (See Babbitt v. Sweet Home
Chapter of Commurniities for a Great
Oregon, 115 S. Ct. 2407, 2418, 1995).
With the listings of Pacific salmion and
steelhead stocks, potentially affected
parties have questioned whether NMFS
also interprets harm to include habitat
destruction. This final rule-clarifies that
NMFS’ interpretation of harm is
consistent with that of FWS.

Definitions and Source of Authority

NMES interprets the term “"harm” as
an act which actually killsor injures
fish or wildlife. Such an act may
include significant habitat modification
or degradation where it actually kills or
injures fish or wildlife by significantly
impairing essential behavioral patterns,
including breeding, spawning, rearing,
migrating, feeding or sheltering
{(Compare 50 CFR 17%8).

This rule is reasonable for the
conservation of the habitats of listed
species. Congress acknowledged these
needs by stating in the “Purposes”’
subsection of the ESA: “The purposes of
this Act are to provide a means whereby
the ecosystems-upon which endangered
species and threatened species depend
may be conserved ...." (16 U.S.C.
1531(b)). In additxon to the text
contalned in the "‘Purposes’ subsection,
which indicates the broad goals of the
ESA, the structure and legislative
history of the ESA indicate
Congressional intent to protect the
habitats of listed species (Babbitt v.
Sweet Home Chapter of Communities
for a Great Oregon, 115 S. Ct. 2407,
2418. 1995).

Summary of Comments Received in
Response to the Proposed Rule
Fifty-three written comments were

submitted in response to the proposed
rule and 9 written comments were

submitted in response to the draft
Environmental Assessment prepared for
the proposed rule. These comments and
NMFS' responses are summarized here.

Comment I: Explain what habitat or
activities would be encompassed by
“spawning, rearing and migrating" and
how it is different from “'breeding,
feeding or sheltering” in the FWS’
regulation. Is it different or similar or
the same as “essential behavioral
patterns.”

Response: Including the terms
“spawning”, “rearing” and “migrating”
in the NMFS definition of harm makes
it clear that NMFS considers these
behaviors to be “essential behavioral
patterns”. NMFS believes it is important
to include these terms because they
describe essential behavioral patterns
for most species under NMFS
Jurisdiction. NMFS is particularly
concerned with addressing harm caused
by significant habitat modification or
degradation to anadromous and
migratory species. Habitat destruction,
may occur at times when migratory
species are not present, but may
nonetheless impair essential behavioral
patterns when the animals return,
resulting in sub-lethal or chronic injury
or mortality.

For example, improperly sited
aquaculture facilities and their
attendant vessel traffic, fixed structures,
noise pollution, artificial light, and
human activity may obstruct marine
mammal and turtle access to habitats of
critical importance to their survival,
such as haul out sites, breeding grounds
and nesting beaches.

It should be noted that spawning is a
specific term for fish breeding. Salmon
require clean gravel beds for successful
spawning. Sedimentation from timber
harvest operations may plug the
interstitial spaces in gravel spawning
areas, resulting in reduced survival of
salmon eggs during their incubation
period.

Similarly, for species under NMFS.
jurisdiction, "'rearing” and *‘migration”
should be broadly interpreted to include
many of the behavioral patterns
associated with “feeding and .
“sheltering”’. For example, in order to
successfully rear and migrate, juvenile
salmonids must successfully feed, and
also must find adequate shelter in the
form of large woody debris and other
jnstream structures in order to avoid
predation. Excessive squid and pollock
harvest near Steller sea lion rookeries
may impair feeding and rearing of
juvenile Steller sea lions by reducing
their available food supply.

“Migration" is a particularly
important behavioral pattern in the

anadromous life history and, therefore, '
I
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merits specific mention in the
definition. Juveniles must be able to
pass downstream from spawning
grounds to the open ocean, and adults
must be able to return from the ocean
to spawning grounds. Human-made
barriers to adult migration (thermal
barriers, other water quality barriers,
and physical barriers) that significantly
impede spawning success, or result in
significantly increased rates of juvenile
injury or mortality would be considered
by NMFS to be within the NMFS
definition of "harm’ under the ESA.

Comment 2: One commenter opposed
the use of “'spawning, rearing and
migrating” because interference with
such activities will not in “all cases
result in injury to individual fish.”

Response: NMFS disagrees. While not
all impacts to a species’ habitat impair
essential behavioral patterns, any
habitat modification that significantly
impairs spawning, rearing, or migrating
does constitute harm to the species and
is a take pursuant to the provisions of
the ESA. .

Comment 3: One commenter noted
that the rule should only apply to
*'significant habitat modification”
which “‘results in demonstrated
impairment of essential behaviors.”
Another commenter stated that NMFS
must clarify that impairment of essential
behavior patterns is not “injury” in and
of itself but a means to injury—these are
two separate elements in establishing
harm.

Response: NMFS disagrees. An injury
is demonstrated if the habitat
modification significantly impairs the
listed species’ ability to feed, breed,
rear, migrate or any other behavior
essential to its biological processes and
behavioral patterns. “'Significant”™
impairment of essential behavioral
patterns constitutes injury; therefore,
establishing the former with respect to
listed species establishes harm.

Comment 4: Several commenters
stated that the public needs clear
prospective guidance on-activities that
could constitute a prohibited take.
Commenters sought greater specificity
on likely results of water withdrawals
and streambed or land clearing
activities. Some commenters expressed
concern that NMFS is relying on
*‘probabilistic data™ and not empirical
evidence in determining “harm.”

Response: The list of examples
provided in this final rule (see
"‘Activities That May Constitute A
Take'") as well as in the proposed rule
is intended to provide general guidance
to the public on the types of habitat-
modifying activities that could result in
injury to fish or wildlife. While not
exhaustive, this list was developed

based on direct experience with
managing populations In their natural
environment, and from the scientific
literature. NMFS cannot provide further
detailed guidance in this definition,
since the actual impacts of a given act
depend on situation-specific conditions.
Individuals conducting activities similar
to those listed in the examples in areas
in or near listed species and their
habitat should consult with NMFS for
more specific guidance.

in order to determine “harm,” the
regulation requires that a causal link or
relationship between a specific activity
or series of activities and the injury or
death of listed species be demonstrated.
Injury may be shown through a variety
of methods and (ypes of evidence. These
includle, but are not limited to, field
surveys and assessments, populatior:
studies, laboratory studies, model based
procedures, information and data in the
scientific literature, or expert witness
testimony consisting of inferences or
opinions drawn from facts pertaining to
a given act(s) of habitat modification or
degradation. In some instances, the
effect of an activity will be measurable
using physical evidence and scientific
instruments. For example, the
introduction of toxic chemicals can be
evaluated through chemical analysis of
water samples. Analysis of
sedimentation patterns by the
Monitoring Study Group of the
California State Board of Forestry has
demonstrated that timber-harvest roads
and their associated watercourse
crossings are among the largest
contributors to sedimentation of fish-
bearing streams. Mass landslides and
other failures typically related to road-
building and maintenance activities,
produced the highest sediment delivery
to streams when compared to other
erosion processes.

Regardless of the types of evidence
used, in all cases, the regulation
requires that the causal link(s} between
the habitat modification and the injury
to listed species be shown.

Comment 5 : Another commenter
stated that it is very difficult to
determine when and whether
modifications to aquatic habitat will
injure fish. Sometimes it is activities
occurring upstream from the apparent
injury and sometimes it is simply
cumulative degradation of the fish
habitat.

Response: NMFS agrees that
sometimes it is difficult to isolate factors
causing injury to listed species. All
factors that reasonably .could have
caused the habitat modification or the
injury itself must be carefuily examined.
Whenever an action alone or in
combination with,or in concert with

other actions is reasonably certain to
injure or kill listed species, it will
constitute a take. An action which
contributes to injury can be a “take’”
even if it is not the only cause of the
injury. This concept includes actions
reasonably certain to contribute to the
death or injury of listed species by
significantly Impairing the essential
behavioral patterns of listed species.

Comment 6: “Significant -
modification” should be defined or
explained. Another commenter noted
that NMFS must connect the
maintenance of existing roads and
structures or minor alterations of rock,
gravel and soil to actual harm to listed
species.

Response: In order for a modification
to be significant, it must be capable of
resulting in the death or injury of fish
or wildlife. Habitat modification or
degradation may be considered
significant even ff it is of limited
physical extent, if it causes injury or
death to fish or wildlife. Assessing the
significance of a given act of habitat
modification or degradation will depend
on an evaluation of all the available
evidence of a specific situation or
action(s), and will most often be
determined on a case-by-case basis.

Comment 7: The regulation is overly
focused on land based activities
compared to harvest and hatchery
activities with the effect that the rule
excludes entire industries that directly
cause harm and kill listed fish.

Response: Take due to harvest and
hatchery activities is covered by other
terms in the statutory definition of
“take,” including “wound, kill, * **
capture, or collect.” The primary focus
of this regulation is death or injury to
listed fish or wildlife from acts that
significantly modify or degrade habitat.

Moreover, hatchery and harvest
activities also impact listed fish through
significant habitat modification or
degradation. For example, hatchery
waste discharges could degrade
instream water quality and result in the
actual injury or death of fish if not
properly managed. Artificially produced
fish competing with listed species for
food, shelter, space or opportunities in
the migration corridor may, thus, impair
essential behavioral patterns. NMFS
notes that example 6 in “Activities That
May Constitute A Take” concerning the
introduction of artificially produced
individuals may cause harm within the
scope of this definition. Excessive trawl
impacts to estuarine bottom habitat
could significantly degrade juvenile
rearing habitat, and over-harvest of prey
species such as small bait fish could
cause harm if feeding rates were thereby
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reduced enough to cause the actual
injury or death of listed fish or wildlife.

Comment 8: One commenter noted
that it is inappropriate for NMFS to use
the word “recovery'" in describing
activities that may injure or “harm”
listed fish. Commenters noted that
NMFS lacks the authority to link “take”
to recovery goals.

Response: Comment noted. The word
‘“‘recovery”’ was inadvertently included
in the first example of activities that
might fall within the scope of the
definitlon of harm. This has been
deleted in the final rule.

Comment 9. Some commenters
suggested that the proposed rule, if
adopted, would constitute an
uncompensated “‘taking” in violation of
the Fifth Amendment of the U.S.
Constitution. .

Response: This final rule will make
no change in existing law. NMFS is not
seeking to impose a regulation that
denies landowners economically viable
use of their property.

As stated elsewhere in this final rule
under “Incidental Take Exceptions™, the
ESA authorizes NMFS to exempt parties
from its take prohibitions under certain
circumstances. Under the terms of ESA
section 7 (b} (4) and section 7(0)(2),
taking of listed species that is incidental
to, and not intended as part of, an
otherwise lawful activity is not
considered prohibited taking provided
that such taking is in compliance with
the terms and conditions of an
incidental take statement issued by
NMEFS. In addition, the 1982 ESA
amendments to section 10(a) authorize
NMFS to issue incidental take permits
allowing the incidental take of listed
species in the course of otherwise
lawful activities, provided the activities
are conducted according to an approved
Conservation Plan which to the
maximum extent practicable, minimizes
and mitigates the impacts of such taking
and avoids jeopardy to the continued
existence of the affected species. These
mechanisms provide landowners with a
means of continuing to use their
property while addressing possible
incidental take of listed species.

As the Solicitor General explained in
the Federal government'’s reply brief in
Sweet Home (Gov't Reply Br. at 17),
"*[t]he prohibition on the taking of
species, in conjunction with the
program for authorizing incidental
takes, * * * rationally and flexibly
addresses the inherent difficulties
involved in defining prohibited conduct
in light of the wide diversity of species
and the range of circumstances in which
th%y live.”

omment 10: Some commenters
argued that the proposed rule is

inconsistent with the U.S. Supreme
Court’s decision in Babbitt v. Sweet
Home. In particular, some comnmenters
felt the rule did not require an actual
causal relationship between the habitat
modification and the injury or death of
an individual listed species.

Response: As stated previously, in
order to constitute “*harm”, the
regulation requires that a given act
result in, or be reasonably certaln to
result in, the death or injury of listed
fish or wildlife. The rule Is consistent
with the U.S. Supreme Court’s decision
in Sweet Home upholding the FWS
regulation which also defines the term
“harm” to include habitat modification
or degradation.

Comment 1I: One commenter
suggested that NMFS must specifically
state that it adopts the interpretation of
“harm"” articulated by the Solicitor
General In his brief of the Sweet Home
case.

Response: NMFS believes that this
final rule is consistent with the
interpretation of “harm’ articulated by
the Solicitor General. However. NMFS
declines to specifically adopt each
aspect of the Solicitor General's brief
which was written 5 years ago.

Comment 12: One commenter argued
that NMFS has no authority to
promulgate the proposed rule because
the Endangered Species Act expired in
1992 and has not been reauthorized by
Congress.

Response: The ESA has been neither
repealed nor does it contain an
automatic sunset clause and it is,
therefore, enforceable law. In addition,
both the Departments of Commerce and
Interior receive annual appropriations to
carry out the provisions of the
Endangered Species Act, including
listings, rulemakings. enforcement and
the Issuance of permits.

Comment 13: Several commenters
disagreed with NMFS’ certification that
the proposed rule will not impact a
significant number of small businesses
and urged NMFS to prepare a
Regulatory Flexibility analysis.

Response: NMFS continues to believe
that this rulemaking will not affect a
significant number of small businesses.
However, a Regulatory Flexibility
Analysis is included with this final
rulemaking.

Comment 14: One commenter
suggested that the first example of .
“take”” in the proposed rule was
ambiguous because it states that
activities modifying habitat include
those “constructing or maintaining
barriers that eliminate or impede a
listed species access to habitat essential
for its survival or recovery”. The
commenter stated that existing facilities

that prevent or impede access to
potential habitat that could be used for

tthe recovery of the species do not cause

a “take”. Several other commenters
stated that the current owner of a dam
lawfully installed before a species is
listed should not be liable for take based
on subsequent listing. In the view of
these commenters liability for take must
be based upon some action occurring
after the effective date of listing.

Response: See response to comment 8
where the word recovery was stricken
from the example in this final rule.
NMFS agrees that simply holding title to
a barrier that affects access to the habitat
of listed species is not necessarily a take
under the ESA. However, maintaining
or improving an existing facility may
actually injure or kill members of a
listed species if it significantly impairs
essential behavioral patterns such as
spawning, rearing or migrating.
Maintaining an existing barrier that
prevents or impedes access to habitat
may cause take of listed species, if
adequate comparable habitat is not
otherwise available to the listed
population. In addition, any person who
engages in diverting water may be
engaged in a take if the diversion of
water injures or kills listed species by
significantly impairing essential
behavioral patterns. .

Comment 15: Several commenters

- noted the use of “likely to impair”’ as

inappropriate in the examples provided
in the preamble to the proposed rule.

Response: NMFS agrees and has made
the necessary changes in this final rule.
NMFS notes that an act must be
reasonably certain to impair essential
behavioral patterns of listed species in
order to constitute “harm’’ within this
definition.

Comment 16: Several commenters
urged or stated that NMFS was required
to specifically adopt the legal principles
of "'proximate cause’ and
“foreseeability” as limitations of
liability for “‘harm™ to listed species.
One commenter noted that NMFS
should clarify that the regulation does
not create liability for hypothetical,
speculative or conjectural injury.

Response: NMFS agrees that the
regulation does not create liability for -
hypothetical, speculative or conjectural
injury as can be deduced from the term
“actual.” NMFS notes that that same
term “actual’’ provides for cause-in-fact
liability. NMFS' definition of “harm’’ is
consistent with the views articulated in
the opinion of the U.S. Supreme Court
in Sweet Home v. Babbitt. In that
opinion, the Court did not limit its
discussion to a single term of art for the
causal links necessary to show “harm”
to a species resulting from habitat
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‘modification. The specific elements of
causation to be proved, including
foreseeability, will be determined on a
case-by-case basis. Further, this
document and the examples discussed
in it, are intended to provide the public
with information about activities which
may result in injury or death of listed
species. In NMFS’ view, it is reasonably
foreseeable that these activities and
similar activities may injure or kill fish
and wildlife, including listed species.
While an action “harms™ a listed
species only if it actually results in the
death or injury of a listed species,
NMFS continues to encourage members
of the public to consult with its staff
whenever an activity is undertaken in
the habitat of listed species and/or when
listed species are present.

Comment 17: One commenter noted
that “‘merely continuing previously
established [water] withdrawals or
diversions should not be considered per
se an unlawful take of subsequently
listed species.”” The commenter further
noted that new water withdrawals or
diversions should not be considered
unlawful takes because Congress has a
long-standing history of deference to
state law on water rights. The
commenter lastly notes that example 5
(see “Activities That May Constitute A
Take™) should be deleted in favor of an
“ad hoc, case-by-case approach” and
that such water diversions should be
carefully reviewed and responded to as
appropriate.

esponse: NMFS agrees that each
water diversion affecting listed species
should be carefully reviewed on a case-
by-case basis to determine whether its
operation injures or kills listed species.
The ESA and state water law operate in
cognizance of the principles of comity,
federalism and importance of reading
apparently conflicting laws in such a
manner as to avoid conflict and promote
the purposes of both legislative acts
wherever possible. It is appropriate to
note that the Endangered Species Act
encourages this approach by declaring it
“'to be the policy of Congress that the
Federal agencies shall cooperate with
State and local agencies to resolve water
resource issues in concert with
conservation of endangered species.” 16
U.S.C. §1531(c)(2).

Activities That May Constitute a Take

A principal purpose of this final rule
is to provide clear notification to partles
that habitat modification or degradation
may harm listed species and, therefore,
constitute a “‘take” under the ESA. The
following list identifies several
examples of habitat-modifying activities
that may fall within the scope of this
final rule when these or similar

activities cause death or injury to fish or
wildlife, including those activities that
significantly impair essential behavioral
patterns of listed species. In all
instances a causal link must be
established between the habitat
modification and the injury or death of
listed species.

1. Constructing or maintaining
barriers that eliminate or impede a
listedl species’ access to habitat or ability
to migrate;

2. Discharging pollutants, such as oil,
toxic chemicals, radioactivity,
carcinogens, mutagens, teratogens-or
organic nutrient-laden water including
sewage water into a listed species’
habitat;

3. Removing, poisoning, or
contaminating plants, fish, wildlife, or

other biota required by the listed species .

for feeding, sheltering, or other essential
behavioral patterns;

4. Removing or altering rocks, soil,
gravel, vegetation or other physical
structures that are essential to the
integrity and function of a listed
species’ habitat;

5. Removing water or otherwise
altering streamflow when it significantly
impairs spawning, migration, feeding or
other essential behavioral patterns;

6. Releasing non-indigenous or
artificially propagated species into a
listed species’ habitat or where they
may access the habitat of listed species;

7. Constructing or operating dams or
water diversion structures with
Inadequate fish screens or fish passage
facilities in a listed species’ habitat;

8. Constructing, maintaining or using
inadequate bridges, roads, or trails on
streamn banks or unstable hill slopes
adjacent to or above a listed species’
habitat; and

9. Conducting timber harvest, grazing,
mining, earth-moving or other
operations which result in substantially
increased sediment input into streams.

10. Conducting land-use activities in
riparian areas and areas susceptible to
mass wasting and surface erosion,
which may disturb soil and increase
sediment delivered to streams, such as
logging, grazing, farming, and road
construction.

This list is not exhaustive. It is
intended to provide some examples of
the types of activities that might be
considered by NMFS as constituting a
take under the ESA and its regulations.
Questions regarding whether specific
activities will constitute a violation of
this rule and general inquiries regarding
prohibitions and permits should be
directed to NMFS (see ADDRESSES).

Incidental Take Exceptions

The ESA authorizes NMFS to exempt
parties from its take prohibitions under
certain circumstances. Under section 7
of the ESA, NMFS conducts
consultations on proposed Federal
actions and determines whether the
proposed action is likely to jeopardize
the continued existence of a listed
species or result in the destruction or
adverse modification of its critical
habitat. If the proposed action does not
do so, or would not If specified
reasonable and prudent alternatives
were followed, NMFS may then issue a
biological opinion and incidental take
statement. The incidental take statement
estimates the expected incidental take of
a listed species resulting from the action
and specifies those terms and
conditions required to implement the
reasonable and prudent measures

. necessary or appropriate to minimize

this incidental take. If the proposed
action is conducted in accordance with
these terms and conditions, the
incidental take is exempted from the
ESA'’s take prohibitions.

Under section 10(a)(1)(B), NMFS may
permit non-Federal parties to take a
listed species if such a taking is
incidental to, and not the purpose of, an
otherwise legal activity. Prior to
recelving an incidental take permit
pursuant to 10(a)(1)(B), a non-Federal
party must prepare a permit application
and conservation plan. A conservation
plan must contain a description of (1)
the impact that will likely result from
the taking; (2) what steps the applicant
will take to minimize and mitigate to
the maximum extent practicable, the
impacts and how these steps will be
funded; (3) what alternative actions to
the take were considered and why they
are not being utilized; and (4) any
measures the Secretary of Commerce
(Secretary) may require as being
necessary or appropriate for the
purposes of the plan (16 U.S.C.
1539(a)(2) (A)). If the Secretary finds that
the applicant will minimize and
mitigate to the maximum extent
practicable the impacts of any
incidental take, and will meet other
requirements of section 1539 (a)(2)(B),
the Secretary may issue a permit, legally
binding the applicant to the
conservation measures set forth in the
conservation plan.

Congress intended that the
conservation planning process be used
to reduce conflicts between listed
species and private development and to
provide a framework that would
encourage “creative partnerships”
between the private sector and local,
state, and Federal agencies in the
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interest of endangered and threatened
species and habitat conservation. NMFS
encourages the development of -
conservation plans and intends to
continue pursuing such agreements in
the future with willing parties.

Change in Enumeration of Threatened
and Endangered Species

In the proposed rule, issued on May
1, 1998 (63 FR 24148), the definition of
harm was added in alphabetical order to
50CFR 217.12. Since May 1, 1998,
NMFS has issued a final rule
consolidating and reorganizing existing
regulations regarding implementation of
the ESA. In this reorganization, §217.12
has been redesignated as § 222.102;
therefore, the definition of harm has
been added in this final rule to
§222.102.

Classification

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601 et seq. requires the
preparation of an initial and final
Regulatory Flexibility Analyses unless
an agency determines that a rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. A final
Regulatory Flexibility Analysis has been
prepared for this action and is available

from NMFS (see ADDRESSES).
A Final Environmental Assessment

and Finding of No Significant Impact

have been completed for this final rule.

This rule does not contain a
collection-of-information requirement
for purposes of the Paperwork
Reduction Act.

The Assistant Administrator for
Fisheries, NOAA (AA), has determined
that this rule will make no change in
existing law.

List of Subjects in 50 CFR Part 222

Administrative practice and
procedure, Endangered and threatened
species, Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Dated: November 2, 1999.

Andrew A. Rosenberg,
Deputy Assistant Administrator for Fzshenes
Nationnal Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 222 is amended
as follows:

PART 222—GENERAL ENDANGERED
AND THREATENED MARINE SPECIES

L. The authority citation for part 222
continues to read as follows:

Authority: 16 U.S.C. 1531 et seq.; 16 US.C.

742a et seq.; 31 U.S.C. 9701.
2.1n §222.102, the definition for
“*Harm” is added in alphabetical order
to read as follows:

Service (NMFS), Natj

W
PN CONTACT: Jon
13-2325, fax

§222.102 Definitions.
* * * * *

Harm in the definition of “‘take” in
the Act ineans an act which actually

FOR FURTHER INFORMAT]
Kurland, NMFS, 30

kills or injures fish or wildlife. Such an ’
act may inciude significant habitat Y INFORMATION
modification or degradation which p

actually kills or tnjures fish or wildlife
by significantly Impalring essential
behavioral patterns, including, breeding,
spawning, rearing, migrating, feeding or
sheltering.

* * * * *

{FR Doc. 9929216 Filed 11-5-99; 8:45 am}
BILLING CODE 3510-22-F

DEPARTMENT OF LOMMERCE

National Oce: and Atmospheric

Administrati ubparts. Subpart ] of 50 CEX part 600
provides guidelines to theglouncils for

50 CFR Part 600 including information igfishery

[1.D. 120996A} management plans on jfie description

Magnuson-Stevens Act Provj 6ns;
Essential Fish Habitat

AGENCY: National Mari

mg activities, and
’ of recommended
ghserve and enhance EFH,

Atmospheric Adm as required ' sections 303(a)(7) and
Commerce. 305(b)(1) (4 of the Magnuson-Stevens
ACTION: interigffinal rule; reopening of Act (16 UFS.C. 1853(a)(7), 1855(b){(1)(A)).
comment pe Subpa K of 50 CFR part 600 detai]g the

MFS announces the

SUMMARY coop
reopenipl of a public comment period reg y
to assigh’in the development of a final ction 305(b) of the Magnus ¢ -Stevens

rule for Essential Fish Habitat (EFH).
The interim final rule established p
guidelines to assist the Reglonal Fishery
Management Councils {Councils) andy

development of a fi
the Secretary of Commerce (Secretamc reasons. First, NMB

an additional cop

#Act (16 U.S.C. 1855(b)).
In issuing the interim

EFH in fishery management plang,

Federal and state
fis may adversely

addressd to EFH Coordinatg

agenci
iops that may adverselyaffect EFH.



* Trowe Solf Grebaniits Respnce T

v

14898

Subirlfe

Federa! Register/Vol. 65, No. 54/Monday, March 20, 2000/Rules and Regulations

Dated: March 13, 2000.
Jamie Rappaport Clark,
Director, Fish and Wildlife Service.

‘[FR Doc. 00~6835 Filed 3-15-00; 4:31 pm]

BILLING CODE 4310-55-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AES0

Endangered and Threatened Wildlife
and Plants; Threatened Status for
Holocarpha macradenia (Santa Cruz
tarplant)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
wildlife Service (Service), have
determined threatened status according

. to the Endangered Species Act of 1973,
" as amended, for Holocarpha

macradenia (Santa Cruz tarplant).
Holocarpha macradenia is an aromatic
annual herb that is currently known
from coastal grasslands and prairies in
Contra Costa, Santa Cruz, and Monterey
Counties, California. It is threatened by
alteration and destruction of habitat due
to historic and ongoing urben and
commercial development, historic
habitat alteration due to grazing, limited
success of seed transplant populations,
and competition from nonnative plants.
DATES: This rule becomes effective April
19, 2000,

ADDRESSES: The complete file for this
rule is available for public inspection,
by appointment, during normal business
hours at the Ventura Fish and Wildlife
Office, U.S. Fish and Wildlife Service,
2493 Portola Roed, Suite B, Ventura,
California 93003.

FOR FURTHER INFORMATION CONTACT: Carl
Benz, Assistant Field Supervisor,
Listing and Recovery, Ventura Fish and
Wildlife Office [see ADDRESSES section)
(telephone number 805/644-1766;
facsimile 805/644-3958).

SUPPLEMENTARY INFORMATION:

Background

Holocarpha macradenia (Santa Cruz
tarplant) was first recognized by
Augustin-Pyramus de Candolle, who

- published the name Hemizonia

macradenia in 1836 (Ferris 1960). In
1897, E. L. Greene referred the species
to the genus Holocarpha with
publication of the new combination
Holocarpha macradenia (DC.) E. Greene
(Ferris 1960). This name continues to be

recognized in the most recent treatment
for the genus (Keil 1993).

Holocarpha macradenia, an aromatic
annual herb in the aster (Asteraceae)
family, is one of only four species of
Holocarpha, which are all
geographically restricted to California.
The genus name, derived from the Greek
holos for whole and karphos for chaff,
refers to the scales found among the

' florets on the receptacle (the structure

that supports the florets in the daisy-like
flower head). The plant is rigid, with
lateral branches that arise to the height
of the main stem, whichis1to 5
decimeters (dm) (4 to 20 inches (in.))
tall. The lower leaves are broadly linear
and up to 12 centimeters (cm) (5 in.)
long. The upper léaves are smaller, with
rolled back margins, and are truncated
by a distinctive craterform gland. The
yellow flower head is surrounded from
beneath by individual bracts that have
about 25 stout gland-tipped projections
(Keil 1993). Holocarpha macradenia is
distinguished from other members of
the genus by its numerous ray flowers
and black anthers. However, as with all
other members of the genus, H.
macradenia establishes seedbanks, so
that sites that support a population of
this plant, particularly those that
support small populations (fewer than
100 individuals), may not display
individuals in any given year, but still
have a viable population in other years,
Habitat for go?ocarpha macradenia
historically consisted of grasslands and
prairies found on coastal terraces below
100 meters (m) (330 foet (ft)) in
elevation, from Monterey County, north
to Marin County. In the 1800s, coastal
rairies covered an estimated 350,000
ectares (ha) (865,000 acres (ac))
{(Huenneke 1989). This coastal prairie
habitat is becoming increasingly
‘fragmented and restricted in
distribution. Four major factors
contributed to changes in the
distribution and composition of coastal
prairies: grazing; introduction of highly
competitive, nonnative species;
elimination of periodic fire; and
cultivation (Heady et al. 1988).
Currently, the California Department of
Fish and Game’s Natural Diversity
Database (CNDDB 1996, cited in Holl
1998) lists just over 800 ha (1977 ac) of
high-quality coastel prairie remaining,
of which less than 5 percent is H.
macradenia habitat. .
Holocarpha macradenia populations
occur on the alluvium resulting from the
terrace deposits (Palmer 1986).
Typically terrace soils are sandy clay
soils; the clay component of these soils
holds moisture longer into the growing
season compared to the surrcunding
sandy soils. In the Santa Cruz area, H.

macradenia exists on the gently sloping
terrace platforins that are separated by
steep-sided “gulches,” whereas inthe
Watsonville (Santa Cruz County) and
Monterey areas, and on the east side of
San Francisco Bay, the terraces are more
extensively dissected.

Althougﬁ Holocarpha macradenia is
historically associated with native
Herbaceous species and grasses
(including other tarplants (Hemizonia
sp.), needlegrass (Nasella sp.) and
Cslifornia oatgrass (Danthonia
californica)), nonnative grasses, such as
wild oats (Avena fatua), Mediterranean

e Avans suldeh Maser Tlaw / trgeet LR
oH-13-0

barley (Hordeum hystrix), and bromes (Bromus

sp.), have invaded its habitat. At some

locations, H, macradenia is found with
other species that may be threatened or
endangered, including the Ohlone tiger

_ beetle (Cicindela ohlone; federally

proposed as endangered), San Francisco
popcorn flower (Plagiobothrys diffusus;
State-listed as endangered), Santa Cruz
clover (Trifolium buckwestiorum; State-
listed as a species of concern), and
Gairdner’s yampah (Perideridia
gairdneri) (CNDDB 1997). Other locally
unique plant species, such as Choris’s
popeorn flower (Plagiobothrys
chorisianus var. chorisianus), triteleia
(Triteleia ixiodes), coast coyote thistle
(Bryngium armatum), and San Francisco
gumplant (Grindelia hirsutula var.
maritima) also occur in these areas
(Kathy Lyons, pers. comm. 1998),
Historically, Holocarpha macradenia
was known from “low dry fields about
San Francisco Bay” (Jepson 1925).
Around the San Francisco Bay,
herbarium collections were made from
Tamalpias in Marin County in 1934;
near Berkeley, Oakland, and San
Lorenzo in Alameda County as early as
1894; and Pinole in Contra Costa County
(CNDDB 1997, Specimen Management
System for California Herbaria
(SMASCH) 1997). All of the native San
Francisco Bay area populations have
since been extirpated. The last
remaining native population, known as
the Pinole Vista population, consisting

of 10,000 plants, was eliminated in 1983 -

by a commercial development
(California Department of Fish and
Game (CDFG) 1997).

In 1959, Keck (in Munz 1959) noted
the species in Santa Cruz County, but
also added that the species could
possibly be extinct. Fortunately,
numerous collections were made from
the Monterey Bay area in Santa Cruz
County in the late 1950s and early
1960s. In 1966 and 1969, Hoover made
the first collection of the species in
northern Monterey County, just south of
the Santa Cruz County line (SMASCH
1997). Additional populations were
found in Monterey County in the
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subsequent decades, although the lack
of specific location noted on herbarium
labels makes it difficult to determine
exactly how many populations occurred
there. According to CNDDB, nine
populations in Santa Cruz and Monterey
Counties have been extirpated by
development (CDFG 1994). The most
recent extirpation occurred in 1993
when a population in Watsonville
(Anna Street site) was destroyed during
construction of office buildings and a
parking lot (CDFG 1995a).

Holocarpha macradenia is currently
known from a total of 20 populations;
12 of these are remaining native
populations, and 8 are a result of
experimental seedings. Eleven of the
native populations occur in Santa Cruz
County. Six occur around the City of
Santa Cruz (Graham Hill Road, Twin
Lakes, Arana Gulch, O’Neill/Tan,
Winkle, and Fairway), and five occur
around the City of Watsonville,
scattered from Watsonville Airport to
'Hall Road, 8 kilometers (km) (4 miles
(mi)) to the south-southeast
{(Watsonville Airport, Harkins Slough,
Apple Hill, Struve Slough, and Spring
Hills Golf Courss). Only one population
(Perter Ranch) occurs in Monterey
County, just south of the Santa Cruz
County line and the City of Watsonville.
The size of each of these populations
and the last year they were surveyed are
as follows: Graham Hill Road, 475
(1999); Twin Lakes, 16 (1999); Arana
Gulch, 12,820 (1998); O'Neill/Tan, 0
(1998); Winkle, 0 (1994); Fairway, 1,500
(1993); Watsonville Airport, 8 million
(1999); Harkins Slough, 15,000 (1993);
Apple Hill, 0 (1999); Struve Slough, 1
(1994); Spring Hills Golf Course, 4,000
(1990); Porter Ranch, 3,200 (1993). As
stated earlier, there are years where fow
or no plants are present on a site, but .
a viable population is still probable due
to the established seedbank. .

The other eight existing populations
of Holocarpha macradenia have
resulted from experimental planting of
seeds in Wildcat Regional Park in the
east San Francisco Bay area, The names
of the eight populations and their
population size, based on 1997/1998/
1999 surveys, are as follows: Big
Belgum, 148/318/74; Big Belgum West,
51/23/0; Upper Belgum, 22/59/59;
Mezue, 5,000-7,000/3,128/10,000;
Fowler, 22/7/0; Nimitz Way 0/56/0;
Upper Havey, 17/1/2; and Lower Sather
0/2/0 (Olson et al. 1997; Olson, pers.
comm. 1998; CDFG, in litt. 1999).

Holocarpha macradenia is threatened
primarily by historic and recent habitat
alteration and destruction caused by
residential and commercial
development. Future loss of habitat may
also result from recreational

development, airport expansion, and
agriculture. Occupied habitat that has

FR 70796), we published a notice of
withdrawal of the June 16, 1976,

been set aside in preserves, conservation proposal, along with four other

easements, and open spaces also suffers
secondary impacts from casual use by

proposals that had expired. .
e published an updated Notice of

residents, infroduction of nonnatives (e.g., Review (NOR) for plants on December

French broom (Genista monspessulana),
eucalyptus (Eucalyptus sp.), acacia
(Acacia decurrens, A. melanoxylon),
artichoke thistle (Cynara cardunculus),
and grass species), and changes in
hydrology, problems that are all
exacerbated by the lack of management
plans, In addition, smaller preserve
areas with H. macradenia suffer because
they are cut off from the ecosystem-
functions that would be present in
larger, more contiguous sites. More
often, these smaller areas are left as
open spaces, but without the benefit of
the grassland management needed to
sustain them. Finally, random
disturbance, including unseasonable
fires or a drought event, also threatens
small populations of this species.
Probability of population extirpation
increases as the number of individuals
and the area of habitat decrease.

Previous Federal Action

Federal action on this plant began as
a result of section 12 of the Endangered
Species Act (Act) of 1973, as amended
(16 U.S.C. 1531 et seq.), which directed
the Secretary of the Smithsonian
Institution to prepare a report on those
plants considered to be endangered,
threatened, or extinct in the United
States. This report (House Document
No. 94-51) was presented to Congress
on January 9, 1975, and included

.Holocarpha macradenia as endangered.

We published a notice in the July 1,
1975, Federal Register (40 FR 27823) of
our acceptance of the Smithsonian
Institution report as a petition within
the context o? section 4(c)(2) (petition

.‘provisions are now found in section
4(b)(3)) of the Act, and our intention to

review the status of the reported plant
species. _

On June 16, 1976, we published a
proposal in the Federal Register (41 FR
24523) to determine approximately
1,700 vascular plant species to be
endangered species pursuant to section
4 of the Act. Holocarpha macradenia -
was included in this Federal Register
publication. General comments received
in relation to the 1976 proposal were
summarized in an April 26, 1978,
Federal Register publication (43 FR
17909). However, the Endangered
Species Act Amendments of 1978
required that all proposals more than 2
years old be withdrawn. A 1-year grace
period was given to those proposals
already more than 2 yeaxs old. In the
December 10, 1979, Federal Register (44

15, 1980 (45 FR 82480). This notice
included Holocarpha macradenia as a
category 1 candidate species. Category 1
candidates were formerly defined as a
species for which we had on file
substantial information on biological
vulnerability and threats to support
preparation of a listing proposal, but for
which issuance of a proposed rule was
precluded by other listing activities of
higher priority.
February 15, 1983, we published
a notice (48 FR 6752) of our prior”
finding that the listing of Holocarpha
macradenia was warranted but
recluded in accordance with section
4(b)(3)(B)(iii) of the Act as amended in
1982. Pursuant to section 4(b)(3){C)(i) of
the Act, this finding must be recycled
annually, until the species is sither
proposed for listing, or the petitioned
action is found to be not warranted.
Each October, from 1983 through 1990,
further findings were made that the
listing of H. macradenia was warranted,
but that the listing of this species was
precluded by other pending proposals of
hi%er priority.
olocarpha macradenia continued to
be included as a category 1 candidate in
plant NORs published on September 27,
1985 (50 FR 39526), February 1, 1990
(55 FR 6184), and September 30, 1993
(58 FR 51144). Upon publication of the
February 28, 1996 NOR (61 FR 7596),
we ceased using categogv designations
and included H. macradenia as a
candidate, Candidate species are those
for which we have on file sufficient
information on biological vulnerability
and threats to support proposals to list
them as threatened or endangered. Our
September 19, 1997, NOR (82 FR 49398)
retained H. macradenia as a candidate,
with a listing priority of 2. On March 30,
1998, we published a proposed rule in
the Federal Register (63 FR 15142} to
list H. macradenia as threatened.

The processing of this final rule
conforms with our Final Listing Priority
Guidance published in the Federal
Register on October 22, 1999 (64 FR
57114). The guidance clarifies the order
in which we will process rulemakings.
Highest priority is processing
emergency listing rules for any species
determined to face a significant and

imminent risk to its well-being (Priority -

1). Second priority (Priority 2) is
processing final determinations on
proposed additions to the lists of
endangered and threatened wildlife and
plants. Third priority (Priority 3} is
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processing new proposals to add species
to the lists, The processing of
administrative petition findings
(petitions filed under section 4 of the
Act) is the fourth priority (Priority 4).
The processing of this final rule is a
Priority 2 action.

Summary of Comments and
Recommendations

In the March 30, 1998, proposed rule
(63 FR 15142), we requested interested
parties to submit factual reports or
information that might contribute to
development of a final rule. We
contacted appropriate Federal agencies,
State agencies, county and city
governmants, scientific organizations
and other interested parties and
requested information and comments.
We published newspaper notices
inviting public comment in the
Monterey Herald, the Santa Cruz
Sentinel, and the Oakland Tribune on,
respectively, April 2, 3, and 4, 1998.
The comment period closed on May 29,
1998,

During the comment period, we
received 16 comments from 15
individuals, agencies, or group
representatives concerning the proposed
rule. Five commenters supported the
proposal, six provided neutral
comments, and four were opposed to
the proposal. Several commenters
provided additional information that,
along with other clarifications, has been
incorporated into the “Background” or
*‘Summary of Factors” sections of this
final rule. Opposing and technical
comments have been organized into
specific issues, and our responses to
each are summarized as follows:

Issue 1: One commenter stated that
the “tarplant” is a useless and
unattractive weed that gums up mowers,
is difficult to eradicate, and is not
worthy of listing. Another commenter
offered that there is no shortage of
“tarweed,” as there are about 400 ha
(990 ac}) of it in San Benito County. A
third commenter stated that protection
is not needed because Holocorpha
macradenia can be propagated on sites
other than native stands.

Our response: Many different plant
species are commonly referred to as
tarweeds or tarplants. However, the
species that is the subject of this
rulemaking is known from only a few
locations. The total acreage of currently
occupied habitat is less than 40 ha (99
ac), The species has been eliminated
from a number of sites within its
historic range and has become not only
rars, but is likely to become endangered
within the foreseeable future,
throughout its range. Although
experimentally seeded populations have

been established on sites that
historically have not been occupied by
Holocarpha macradenia, these sites
have had limited success in maintaining
a viable population.

Issue 2: A number of commenters
were concerned that listing of the
species would result in project delays,
additional permitting requirements or
restrictions on private property owners,
and increased cost of land. For example,
several commenters were concerned
that Federal listing would delay or affect
the proposed expansion of the
Watsonville Airport. On the other hand,
one commenter was concerned that the
airport should not be allowed to expand
into habitat for Holocarpha macradenia.

Our response: The Act requires us to
base our listing decisions on the best
scientific and commercial information
available, without regard to the effects,
including economic effects, of listing.
The Federal listing of Holocarpha
macradenia should not lead to
significant project delays, additional
permitting requirements or restrictions
on private property owners, or increased
cost of land. Because the species is
already State-listed, many project sites
have already been subject to California
Environmental Quality Act (CEQA)
review and permitting requirements
under the California Endangered
Species Act (CESA). Agencies
responsible for review of those few
projects that are pending are aware of
the declining status of this species and
are taking this issue into consideration.
In addition, most populations of this
species are on private land where there
is no Federal nexus.

CDFG and the airport are currently
developing a memorandum of
understanding (MOU) to ensure that
loss of Holocarpha macradenia habitat
from airport expansion would be offset
by establishing the plant in adjacent
suitable locations, We are participating
in this effort. The Federal Aviation

Administration (FAA) should also have.

conferred with us under the provisions
of section 7[c) of the Act since the plant
Was pro for listing. Because the
conservation solution is currently being
developed through the MOU, and a
conference opinion can be expeditiously
converted to a biological opinion,
pursuant to section 7(a}(2) of the Act,
the Federal listing in itself should not
delay the proposed expansion of the
airport. Likewise, the expansion of the
airport, as long as the requirements of
both the State and Federal regulations
are followed, should not adversely affect
the H. macradenia population currently
lacated at the airport.

Issue 3: One commenter suggested
that cooperation is needed between the

Service, the University of California
Agricultural Extension Service, and
California Department of Transportation
(CALTRANS), so that the species can be
propagated and out-planted on
CALTRANS property where they can be
viewed and appreciated by millions of
people. Another commenter wanted to
know what we know about minimum
population size/areas to support
continued existence of the species.

Our response: We agree that
cooperation among agencies is
important to prevent further losses of
currently occupied habitat, as well as
for developing options for future
management and conservation of the
species. Although our recovery planning
process typically occurs after the
species has been federally listed, the
previous State listing of this species has
served to advance the process of
identifying appropriate recovery
actions. We currently do not know what
minimum plant population size and
habitat areas are needed to support the
continued existence of this species.
However, the specific recovery
objectives and criteria to delist the
species in the future, including targets
for population/habitat sizes, will be
developed during the formal recovery
planning process. This process will
involve species experts, scientists, and
interested members of the public, in
accordance with the interagency policy
on recovery plans under the Act,
published on July 1, 1994 (59 FR
34272). '

Issue 4: One commenter asked what
additional protection Federal listing
will provide given that the species is
already State-listed,

Our response: Federal listing will
provide additional protection for the
species through Federal regulations and
recovery efforts. Additional protection
will potentially be provided through the
consultation process for projects that are
funded, permitted, or carried out by a
Federal agency. At this time, the only
projects in occupied habitat, with an
identified Federal nexus, are the
expansion of the Watsonville Airport
and the construction of a bicycle path in
Arana Gulch. In addition, Federal listing
of a species generally provides for '
recognition and additionsl funding, by
our agency as well as others, for the
conservation and recovery of the listed
species.

Issue 5: One commenter believed that
the current status of Holocarpha
macradenia warranted listing as
endangered rather than threatened.
Another commenter thought that the
appropriate status hinged on
opportunities for funding current
management needs; should no funding :
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be available for appropriate
management, the status of the species
should more appropriately be
endangered.

Cur response: We believe that the
determination of threatened status is
ap propriate for the species at this time
because ongoing intensive management
has forestalled imminent extinction.
Howsever, should factors such as
reduced funding for managing the
species result in its continued decline,
we would have the option of
reclassifying the species to endangered.

Issue 6: One commenter suggested
that we lack jurisdiction to enact the
proposed rule and that the rule should
be withdrawn, believing that no
connection exists between regulation of
these plants and a substantial effect on
interstate cornmerce.

Our response: The Federal
Government has the authority under the
Commerce Clause of the U.S. .
Constitution to protect this species, for
thereasons given in Judge Wald’s
opinion and Judge Henderson's
concurring opinion in National
Associatian of Home Builders v, Babbitt,
130 F.3d 1041 (D.C. Cir. 1997), cert.
denied, 1185 S.Ct. 2340 (1998). That
case involved a challenge to application
of the Act’s prohibitions to protect the
listed Delhi Sands flower-loving fly
(Rhaphiomidas terminatus
abdominalis). As with Holocarpha
macradenia, the Delhi Sands flower-
loving fly is endemic to only one State.
Judge Wald held that application of the
Act’s prohibition against taking of
endangered species to this fly was a
proper exercise of Commerce Clause
power to regulate: (1) use of channels of
interstate commerce; and (2) activities
substantially affecting interstate
commerce, because applying the Act in
that case prevented destructive
interstate competition and loss of
biodiversity. Judge Henderson upheld
protection of the fly because doing so
prevents harm to the ecosystem upon
which interstate commerce depends and
regulates cornmercial development that
is part of interstate commerce.

Peer Review

We requested and received the expert
opinions of four peer reviewers
regarding pertinent scientific or
commercial data and assumptions
related to population status and
supporting biological and ecological
information for Holocarpha
macradenia. This action is consistent
with the interagency policy on peer
review published on July 1, 1994 (59 FR
34270). Three of the four reviewers
supported the listing of the species, and
one reviewer was neutral. One of the

reviewers provided typographical
corrections to the proposed rule. The
second reviewer provided minor
technical corrections and updates to the
background information on several of
the populations. Both reviewers also
-addressed the lack of funding available
to provide management for populations
at Arana Gulch and in the East Bay
Regional Parks District. The third
reviewer commented that, with lack of
needed management, the species

ualified for endangered rather than
threatened status, particularly because
the viability of seed banks at
unmanaged locations could be
extirpated within a decade. The fourth
reviewer provided updates on the
Graham Hill Road, Arana Gulch, and
O'Neill/Tan sites.

Summary of Factors Affecting the
Species

Section 4 of the Act and regulations
(50 CFR part 424) issued to implement
the listing provisions of the Act set forth
the procedures for adding species to the
Federal Lists. A species may be
determined to be an endangered or
threatened species due to one or more
of the five factors described in section
4(a)(1) of the Act. These factors and
their application to Holocarpha
macradenia (DC.) Greene are as follows:

A. The present or threatened
destruction, modification, or
curtailment of its habitat or range.
Urbanization has been responsible for
severely reducing the extent of coastal
prairie habitat that supports Holocarpha
macradenia. Since H, macradenia was
listed as endangered by the State of
California in 1979, CDFG has been
tracking the status of its populations.
Although it is difficult to assess the total
number of historical populations, since
herbarium specimens often have only
general location information, it is
apparent that the species has declined
considerably, All native populations of
H. macradenia have been extirpated
from Alameda, Contra Costa, and Marin
Counties around the San Francisco Bay
(CDFG 1997a). Habitat for the last
naturally occurring population in the
San Francisco Bay area, near Pinole in
Contra Costa County, was converted to
a shopping center in 1993 (CDFG 19974,
CNDDB 1997). The only populations
that persist in this area are eight
populations that were planted from seed
in Wildcat Canyon Regional Park in
Contra Costa County. The CDFG has
also determined that the plant has been
extirpated from nine locations around
the Monterey Bay since 1979 (CDFG
1993, CNDDB 1997). Most recently,
sometime after a 1992 survey, a
population at the Anna Street site in

Watsonville was destroyed during
construction of office buildings and a
parking lot (CDFG 1995a, CNDDB 1997),
- In the last 5 years, increasing concern
over the loss of Holocarphd macradenia
habitat and populations has prompted
some permitting agencies to require
conservation of remaining habitat
through the review and permitting of
development projects. This permitting
requirement has decreased the rate of
habitat destruction. However, although
occupied habitat has been conserved in
developed areas, the indirect effects of
residential and local use in. these areas
often threaten the remaining H.
macradenia habitat and populations. In_
many cases, the historical alteration of -
native H. mnacradenia habitat has been
further exacerbated by current human
activities. Descriptions of the 12
remaining native sites and the current
threats of habitat destruction or
modification facing these sites are given

"below. These descriptions do not

include the eight sites that were seeded
with H. macradenia in Contra Costa
County where the species was not
known to be native. The threats to those
sites are discussed under “Factor E.”
The Graham Hill Road site is owned
by Standard Pacific Corporation. An
Environmental Impact Report (EIR) was
approved by the County of Santa Cruz
in 1996 for a development that
comprises 52 residences, a fire station,
a common area, a park, and an
equestrian facility and trails on a 69-ha
(170-ac) parcel (Environmental Science
Associates 1996). The approved EIR also
includes 0.2 ha (0.5 ac) of occupied
Holocerpha macradenia habitat, and 4
ha (10 ac) of coastal prairie habitat
within a 7-ha (17-ac) conservation
easement. The EIR provides for prairie
management, habitat restoration, and a
20-year maintenance and monitoring
program {Lyons, in litt. 1998). In 1994,
five colonies of H. macradenia occupied
less than 0.4 ha (1 ac) of habitat. One
colony supported 10,000 individuals,
and the other four collectively
supported 2,000 individuals. By this
time, French broom had invaded the
coastal prairie habitat and threatened all
of the plant species of concern,
including H. macradenia
(Environmental Science Associates
1995). In 1998, French broom was
removed from the conservation
easement area, and in June and
September, mowing was implemented
(Valerie Haley, Native Vegetation
Network, pers. comm. 1998). In 1998,
only 2 of the 5 colonies were located,
supporting a total of 675 individuals (V.
Haley, pers. comm. 1998). In addition to
H. macradenia, other species of concern
occur on the site, including Gairdner's
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yampah, San Frangisco popcorn flower,
and Santa Cruz clover.

The Twin Lakes site is owned by the 7
California Department of Parks and
Recreation (CDPR). The site has been
fragmented by an access road for park
vehicles and several hiking paths. The
population occupies less than 0.4 ha (1
ac) and appears to have been declining
since 1986 (120 individuals in 1986;
fewer than 10 in 1994; 1 in 1996; 0 in
1997; and 12 in 1998). The decline has
been attributed to competition from
French broom and nonnative grasses Y
(CDFG 19954; G. Gray, ecologist, CDPR,
pers. comm. 1997). In the last 3 years,
CDPR has made progress in removing
French broom from the site. They also
have experimented with management
actions that would enhance habitat for
Holocarpha macradenia through
mowing, raking, simulating cattle hoof
action with wood blocks, and burning.
However, the population has continued
to decline. In 1997, CDPR committed
significant funding to continue with
experimental management actions, and
by 1998, a draft management plan was

. prepared (G. Gray, pers. comm. 1997,
CDPR 1998). In 1997, a portion of the
habitat was accidentally disturbed
through the use of a road grader; in
1998, another portion of the habitat was
scraped with hand tools, Of the 12
plants that appeared in 1998, 6
appeared in each of the 2 disturbed
areas (CDPR 1998).

The Arana Gulch population is on a
25-ha (62-ac) parcel of lend that has
been owned and managed by the City of
Santa Cruz since 1994. In the late 1980s,
the population comprised
approximately 100,000 individuals. In
1988, cattle grazing was terminated, and
over the next few years, population
sizes decreased due to competition with
nonnative grasses. In 1993, only 133
individuals appeared, and in 1994, no
individuals were seen. In 1994, the City
of Santa Cruz acquired the land from the
private landowner. The city entered into
an MOU with CDFG in 1997 to manage
the four remaining colonies, which
covered approximately 2 ha (5 ac)
within a 7-ba (17-ac) management area
(CDFG 1997b). In 1995, management of
one colony included fall mowing,
raking, hoeing, and mechanical scraping
of the habitat. By the summer of 1996,
the Holocarpha macradenia colony had
recovered to approximately 7,500
individuals (summer 1996). However, in
the fall of 19986, a portion of the treated
colony was accidentally burned, and the
City and local volunteers began
management of a second colony (by

" grass raking, hoeing, and mowing). A
total of 20,000 individuals were
observed in these two areas in 1997, and

a total of 12,820 were observed in 1998
(K. Lyons, consultant, pers. comm.

1997, 1998). The City now proposes to \

construct a bicycle path that would
bisect the management area (Brady and
Assaciates, Inc. 1997). Direct impacts to
occupied H. macradenia habitat would
be avoided, but secondary impacts
associated with increased recreational
use, such as increased trampling from
humans, pets, and bicycles, may have a
negative impact on the remaining
habitat and increase the difficulty of _,
managing this site.

The O’'Neill/Tan population straddles
the boundary of two parcels, the O’Neill
Ranch owned by the County
Redevelopment Agency (CRA) and the
privately owned Tan property. In 1996,
the county approved gevelopment of the
40-ha (100-ac] O'Neill property into a
county park. Holocarpha macradenia is
located in the upper reaches of the park
where past recreational use consisted of
occasional hiking. A park management
plan is currently being developed and
will include the population of H.
macradenia in a 6-ha (15-ac)
conservation easement that is zoned for
““passive recreation.” The plan may
recommend fencing around 0.4 ha (1 ac)
of H. macradenia habitat in lieu of
trying to restrict hikers to designated
trails (S. Gilchrist, CRA, pers. comm.
1997). Although the site receives light
use currently, development of the
adjacent Tan property will allow easier
access to a larger number of people. The
County hopes to establish a cooperative
management strategy with the

“developers of the Tan property to

address management of this population.
The size of the H. macradenia
population on the O'Neill property has

‘fluctuated from up to 200 plants in 1979

‘down to 0 in 1998 (1979—between 100
to 200 plants; 1984-0; 1985-0; 1986~
170; 1990-0; 1991-170; 1993-2; 1997-0;
1998-0) (Brady and Associates 1995, K.
Lyons, pers. comm. 1998 ). Santa Cruz
clover and Gairdner’s yampah also
occur on this site.

The 43-ha (106-ac) Tan property was
approved in 1997 for the development
of 28 residential units. The habitat
mitigation plan for this development
includes approximately 0.2 ha (0.5 ac)
that support Holocarpha macradenia in
the 4.2-ha (10.4-ac) conservation parcel.
This parcel will be managed by the
homeowner's association (HRG 1996).
Management prescriptions for the
conservation parcel include mowing,
weed control, fencing, and removal of
invasive nonnative plants. These
invasive nonnative plants include
French broom, rattlesnake grass (Briza
sp.), and eucalyptus (HRG 1996).

The size of the Holocarpha
macradenia population on the Tan
parcel is difficult to determine because
historic surveys did not count these
individuals separately from those on the
O'Neill parcel. However, the total
number of individuals in the entire
population has never been larger than
200 individuals, with the Tan parcel
supporting only a portion of those. In
1996, only one tarplant individual was
seen (Val Haley, consultant, in litt,
1997). In 1997 and 1998, no individuals
were seen (K. Lyons, pers. comm, 1997,
1998).

In addition to Holocarpha
macradenia, the privately owned
Winkle Avenue site also supports
populations of the Ohlone tiger beetle
and Gairdner’s yampeh. Part of the
Holocarpha macradenia population at
this site was destroyed by two phases of
a residential development in 1986, and
a portion of the remaining 23 ba (57 ac)
of habitat was placed in a “temporary
open space easement” (Strelow
Consulting 1995). The 23-ha (57-ac)
parcel is now being proposed for the
development of 21 residential units
(Parsons Engineering Science, Inc.
1997). Although approval by the County
of Santa Cruz is still pending, the
planning department has recommended
that the development be limited to 10
residential units, with the remaining 11
lots being placed in a preservation
easement (K. Tschantz, County of Santa
Cruz Planning Department, pers. comm.
1997; CDFG in litt. 1997). In 1993, the
H. macradenia population consisted of
approximately 100 plants covering 16
cugic meters (174 square feet) (Parsons
Engineering Science, Inc 1997). In 1994,
no plants were seen on the site (COFG
1995). In addition to the threat of
development, the population on this site
has been subject to competition and
habitat alteration from the invasion of
French broom and nonnative grasses.

The Fairway Drive site is a 12-ha (30-

- ac) parcel of land that is privately

owned. In 1989, the year that grazing by
horses ceased, the site supported a

-population of approximately 5,000

plants on less than 0.4 ha (1 ac). At the
tims, the site was considered a “well-
preserved fragment of native grassland”
that supported native bunchgrasses
(California oatgrass and purple
needlegrass (Nasella pulchra)) as well as
several species of concern, including
Gairdner’s yampah and San Francisco
popcorn flower (CNDDB 1997). In 1983,
the population was approximately 1,500
plants (CDFG 19958, Greening
Associates 1995); the decline being
attributed to cessation of grazing.
Several woody nonnative species,
including French broom, acacia, pampas
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grass (Cortaderia jubata), and
eucalyptus (Bucalyptus globulus), have
invaded the grasslands and ere rapidly
spreading. In 1996, the County
approved a lot split into four parcels,
with the condition that the coastal
terrace prairie habitat be placed in a
preservation easement of approximately
6 ha (15 ac) and a management plan be
developed and implemented (K.
Tschantz, pers. comm. 1997).

‘The Watsonville Airport site, owned
by the City of Watsonville, supports the
largest population of H. macradenia.
Successive population estimates at this
site show an overall increase in
population size and extent over time:
459,000 plants in 1993; 240,000 plants
in 1994 (CNDDB 1997); 27,854,000
plants in 1998 (a year with greater than
average rainfall) (John Gilchrist &
Associates 1999);’and 8,200,000 plants
in 1999 (L. Kiguchi, John Gilchrist &
Associates, pers. comm. 1999]. Portions
of the 15-ha (37-ac) site are grazed, and
other portions are mowed several times
between late spring and late summer to
maintain visual clearance of the
runways. This management appears to
have benefitted H. macradenia by
reducing competition from nonnative
species. In 1994, the City released an
initial study for a proposed clay mining
operation and a 20-year airport
expansion plan. Both activities would
potentially reduce available H.
macradenia habitat (Denise Duffy &
Associates 1994). Since then, the
proposal to mine clay has been removed
from consideration due to permitting
complications. CDFG is working with
city representatives to formalize an
agreement to use ongoing management
activities to enhance the available
habitat, but a final agreement has not
been reached. CDFG is also working
with representatives from the City of
Watsonville to develop a strategy to
phase in airport expansion over a
number of years so that loss of habitat
would be mitigated in advance, by
enhancing habitat for H. macradenia in
adjacent suitable areas.

The Herkins Slough site is privately
owned. In 1993, the population
consisted of about 15,000 plants in 2
colonies; the current status of the
population is unknown due to limited
access to the property. The first colony
covers 0.4 ha (1 ac), and the other
colony is 0.4 ha (1 ac) in size. Cattle
grazing was discontinued in 1990.
Current uses of the property include
fava bean production. In 1997, the
owners requested that the property be
annexed to the City of Watsonville in
anticipation of developing residences
and a golf course. The city council
turned down the request due to public

concern over the loss of prime
agricultural land in the area. The CDFG
has approached the owners with a
proposal to assist in conservation
efforts; however, no agreement has been
reached.

The Apple Hill site is owned by
CALTRANS. The population previously
comprised three colonies. However, two

-colonies were extirpated by the

construction of a housing development
on adjacent private property. The
remaining colony occurs on a sirip of
land between the housing development
and Highway 152. The continued
existence of this colony is in jeopardy
due to use of the habitat strip by local
residents as a play area, repository for
yard waste, and walkway to adjacent
businesses (CDFG 1994; G. Smith,
resource acologist, CDPR, pers. comm
1997). In an effort to protect the colony,
CALTRANS had proposed placing a
fence along the highway to limit access
(G. Ruggerone, CALTRANS, pers.
comm, 1997). However, prior to taking
this action, CDFG and CALTRANS
agreed that additional fencing would
also limit access to the site for mowing
and that a monitoring program to
determine the extent of indirect effects
posed by the adjacent development and
the fence should be established
(CALTRANS and CDFG pers. comm.
1999). The Holocarpha macradenia
population has fluctuated between
4,000 (1986) and 81 plants (1994). In
1995, the population supported 700
individuals (CNDDB 1997). In 1998, the
population supported 1,000 individuals,
and habitat was mowed in the fall to

-reduce biomass of nonnative grasses

(Thomas M. Edell, in litt. 1998). In 1999,
no plants appeared at this site (T. Edell,
pers. cormm. 1999). -

The privately owned Struve Slough

.site currently supports a very small

population of Holocarpha macradenia,
as well as the Santa Cruz long-toed
salamander (Ambystoma
macrodactylum croceum), a federally
endangered species. In the late 1980s,
the site supported one of the largest
populations of Santa Cruz tarplant,
occupying 2 ha (5 ac) and comprising
400,000 plants (CDFG 1995). When
cattle grazing was terminated on the site
in 1989, the population size dropped
considerably: This trend currently
continues. The site is now dominated by
nonnative wild oats (Avena sp.), prickly
lettuce (Picrus echioides), and fennel
(Foeniculum vulgare), which are
outcompeting the H. macradenia (CDFG
1995). As of 1994, only one Santa Cruz
tarplant has been observed. In 1992, the
City of Watsonville approved an
Environmental Impact Report for the
Bay Breeze housing development at this

site. In 1999, the City circulated a draft
supplemental EIR for the housing
project. It proposed to set aside a
portion of the site that supports H.
macrddenia as a conservation area, but
?roposed no active management plan

or the project. Due to the extent of area
that is occupied by nonnative grasses, it
is unlikely that H, macradenia will
reappear at the site unless it is actively
managed. The CDFG has expressed an
interest in enlisting the property owners
in conservation efforts, but no
agreements have yet been reached (D.
Hillyard, plant ecologist, CDFG, pers.
comm. 1997).

The Spring Hills Golf Course site is
privately owned. In 1989, Holocarpha
macradenia was observed growing in
five separate colonies scattered over 5
ha (12 ac) in unlandscaped patches
between the fairways of the golf course.
The distribution of the colonies suggests
that H. macradenia habitat was altered
by development of the golf course,
especially in the fairways. In 1989 and
1990, the largest colony supported 2,000
to 3,000 plants. Each of the other four
colonies supported between 100 and
400 plants (CNDDB 1997). H.
macradenia was last observed at this
site in 1995; no population size
estimates were made, but all of the
colonies sppeared to still be present (B.
Davilla, pers. comm. 1997). In 1997,
CDFG approached representatives of the
golf course and expressed an interest in
enlisting them in conservation efforts.
To date, however, no agreements have
been made (D. Hillyard, pers. comm.
1997). Since there are no apparent plans
for expansion of the golf course, the
continued threats to H. macradenia on
this site are uncertain.

The Porter Ranch site, the only site in
Monterey County, is privately owned.
Taylor (1990) noted that this site is
unusual in that the Holocarpha
macradenia population is primarily in
the bottom of a small canyon, rather
than on the adjacent terrace or upper
slope. The population is scattered over
approximately 1 ha (2.5 ac). Between
1984 and 1993, population sizes
fluctuated between 1,500 (1984) and
43,000 plants (1989) (CNDDB 1997). The
most recent population estimate in 1993
was 3,200 plants. Cattle grazing at this
site continues with varying intensity (M.
Silberstein, Elkhorn Slough Foundation,
pers. comm. 1997). Within cattle
exclosures, constructed to protect H.
macradenia from heavy grazing, the -
number of plants had decreased to fewer
than 100 by 1996 (R. Morgan, pers.
comm. 1997), The owners are interested
in developing management plans in -
conjunction with The Nature
Conservancy that would address
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appropriate grazing levels to benefit H.  between perennial grasses in grassland  this species became an endangered

macradenia (CDFG 1994, M. Silberstein, and oak woodland communities were species under the California Endangered
pers. comm, 1997). In 1998, CDFG probably occupied by native herbaceous Species Act (CESA) (Division 3, chapter
acquired a 16-ha (40-ac) conservation plants (Barbour et al. 1993). With the 1.5 sec. 2050 et seq.). Although the
easement on the Porter Ranch that introduction of nonnative grasses, cattle '‘take” of State-listed plants has long
surrounds the H. macradenia grazing has changed, and continues to . been prchibited under the CNPPA
population (D. Hillyard, in Jitt. 1998). alter, the species composition of (Division 2, chapter 10, section 1908)
The threats to H. macradenia on this grasslands in several ways. The hooves  and CESA (Division 3, chapter 1.5,
gite are uncertain., of cattle sufficiently disturb soil to section 2080}, these statutes do not

In summary, development, with its - create open ground and a seedbed for provided adequate protection for such
associated effects, is a primary threat to  the establishment of nonnative species.  plants from the impacts of habitat
Holocarpha macradenia. Six of the 12 Cattle selectively forage on native modification and land use change. For
remaining native populations are on species, thus favoring the establishment  example, under CNPPA, certain
privately owned lands that are currently of nonnative species (Painter 1995). activities, such as agricultural or timber
or anticipated to be proposed for urban  Cattle also act as dispersal vectors for operations, mining assessment work, or
development (Graham Hill Road, the nonnative species to new sites (Heady  removal of plants from a right-of-way
Tan portion of O’Neill/Tan, Winkle 1977, Willoughby 1986, Sauer 1988). (e,g,, canal, lateral ditches, building site
Avenue, Fairway Drive, Harkins Slough, Once nonnative plants become or road), are exempt from the general
and Struve Slough). One site has plans  established, these species compete with  take prohibitions. Also under CNPPA,
for a phased, 20-year ai{:ﬂ; expansion  native herbs and grasses for water, after CDFG notifies a landowner that a
(Watsonville Airport). o sites have  nutrients, and light (Heady 1977, State-listed plant grows on his or her
also been subjected to secondary effects McClintock 1986). Because nonnative - property, the statute requires only that
of adjecent residential development grasses are typically prolific seeders, the landowner notify the agency “at
(Arana Gulch, Twin Lakes, Ap{;le Hill).  they continue to increase in abundance  Jeast ten days in advance of changing
Seven of the 12 sites include plans for at the expense of the native taxa, even the land use to allow salvage of such
conservation of H. macradenia, either after grazing is discontinued (Painter plant” (section 1913). With recent’
through development-related mitigation, 1995). " amendments to CESA, a permit under
or by virtue of being on city, county, or Once Holocarpha macradenia habitat g0 tion 2081 (b) of the CDFG Code is
State agency lands. However, nongof.  has been altered by grazers and required to “take” State-listed species

e conservation plans have yet b; nonnative plants have proliferated incidental to otherwise lawfn] activities,

;;hggigséﬂ In particular, the size and throughout the native ecosystem, The amendments require that impacts to
quality of conservation areas and continued grazing may either be the species be fully mitigated. However,

management actions prescribed through  deleterious or beneficial to the viability
the environmental review process (see  of H. macradenia. The indirect effects of
Factor D) may not be biologically " continued grazing depend on several
adequate to meet the goal of long-term  factors, including the current condition
conservation of the species. Also, some  of the site, the timing, and the amount
H. macradenia conservation areas of grazing. In some cases, light to

where populations are small in number, moderate grazing will remove sufficient
small in area, whose habitat is degraded, biomass of nonnative grasses to allow H.

these new requirements have not yet
been tested, and evaluating their
effectiveness will take several years. The
scope of these exceptions to the CNPPA
take prohibition, and consequently to
the protections for plants under CESA,
have been the subject of some
‘controversy, even after an opinion in

or that continue to receive secondary macradenia to persist (CDFG 1995a, o

effects of adjacent human activities are ~ CDFG 1995b). F?or example, a (lggf,kzﬂzglggrﬁxgﬂgﬁ Seg%rial

more vulnerable to extirpation from combination of mowing and grazinghas ?nion cataloged the legal m echa.nisms

random, natural events (see Factor E). likely favored the persistence of H. fp take of Cal'% i etg d plant 4 s
B. Overutilization for commercial, macradenia at the Watsonville Airport or laxe of L.a loriia-Lsted p.ants, an

included both incidental take permits

recreational, scientific, or educational  _site. The decline of H. macradenia on issued under the CESA and projects that

purposes. Overutilization is not known  the Struve Slough site has been

to be a problem for this species. attributed to the elimination of grazers ¢ statuu.)r}ly exempt from CNEPA's
C. Digease Or pre edatiorE Disease is not without new grassland managa;irant take PIOthlu?n' The oplmion did not,
known to be a problem for this species.  (Taylor 1990, CDFG 1995a). On the however, clarify the scope of the CNFPA
Predation of adult plants by cattle, other hand, the indirect result of heavy exemptions, 1nclumng&Frov1gloq that
livestock, or other wildlife species is not grazing is most likely responsible for the allows the removal of California-listed
known to occur, probably due to the decline or restriction in H. macradenia 8 a}ld epdangered plants from
presence of oil glands that would make  population sizes at the Arana Gulch, building sites.
the plant unpalatable. Whether very Tan, and portions of the Porter Ranch The California Environmental Quality
young plants are subject to predation sites (CDFG 1995a, CNDDB 1997), as Act (CEQA) requires a full disclosure of
prior to maturation of oil glands is well as one of the seed transplant the potential environmental impacts of
unknown. populations (Big Belgum) in Wildcat proposed projects on State-or federally
Although Holocarpha macradenia Canyon Regional Park (CDFG 1995b). listed species or species that are eligible
does not appear to be directly impacted  Additional discussion on this issue is for State listing as rare, threatened, or
by grazing, it has altered the plant’s found under Factor E of this rule. endangered but have not yet been listed.
habitat at a number of sites (Arana D, The inadeguacz of existing The public agency with primary
Gulch, O’'Neill/Tan, Watsonville regulatory mechanisms. The California = authority or jurisdiction over the project
Airport, Harkins Slough, Struve Slough, Fish ané %ame Commission listed is designated as the lead agency, and is
Porter Ranch, and all eight seed . Holocarpha macradenia as an responsible for conducting a review of
transplant populations in Wildcat endangered species in 1979 under the the project and consulting with other ‘
Regional Park). Prior to the spread of California Native Plant Protection Act agencies concerned with the resources I
nonnative annual grasses in the valleys  (CNPPA) (Division 2, chapter 10 section  affected by the project. However, - i 126

and foothills of California, the openings 1900 et seq. of the CDFG Code). In 1984,  protection of listed species through
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CEQA is dependent upon the discretion
of the agency involved. Section 15065 of
the CEQA Guidelines requires a finding
of significance if a project has the
potential to “reduce the number or
restrict the range of a rare or endangered
plant or animal.” Once significant
offects are identified, the lead agency
may require mitigation for those effects
by changing the project or deciding that
overriding considerations make the
‘significant effects acceptable. In the
latter case, projects may be approved
that cause significant environmental
damage, such as destruction of
endangered spacies,

The County of Santa Cruz recently
revised its Local Coastal Program and
General Plan (Santa Cruz County 1994).
Under this plan, “grasslands in the
coastal zone" are identified as one of a
number of official Sensitive Habitats.
Uses allowed within Sensitive Habitat
areas are restricted to those that are
dependent on the habitat’s resources

_unless other uses are “*(a) consistent
with protection policies and serve a
specific purpose beneficial to the.
public; (b it is determined through
environmental review that any adverse
impacts on the resource will be
completely mitigated and that there is
no feasible less-damaging alternative;
and {c) legally necessary to allow a
reasonable economic use of the land,
and there is no feasible less-damaging
alternative” (Seanta Cruz County 1994).
The County has attempted to protect
Holocarpha macradenia during the
review of proposals for development
that fall under their jurisdiction with
conservation easements voluntarily
established by the project applicant, or
preservation easements requested of the
applicant by the County. To date, these
include development projects at the
Graham Hill Road, O'Neill, Tan, Winkle,
and Fairway Drive sites. These
easements typically set aside all or most
of the occupied habitat of H.
macradenia and provide for
implementation of management plans
for the coastal prairie habitat. Despite
these efforts, the easements cover only
small remnants that represent a
fragment of the coastal prairie habitat
that historically occurred in the region,
Intensive grassland management will be
needed to sustain and enhance
populations of H. macradenia on these
sites,

In the late 1980s and early 1990s,
CDFG became more concerned about the
status of Holocarpha macradenia when
it became apparent that native
populations were being destroyed by
development, both in the San Francisco
Bay area and the Monterey Bay area. In
1993 and 1995, CDFG hosted three H.

macradenia recovery workshops to
review the status of the species and
identify actions needed to conserve the
species. These workshops resulted in

e development of an MOU between
the CDFG and the City of Santa Cruz to
address management of the population
at Arana Guich. The workshops also
initiated discussion with the City of

Watsonville regarding the development

of ari MOU for management of the
Watsonville Airport site, Funding for

management of several populations was

generated (including those at Arana
Gulch and at Wildcat Regional Park},

and a conservation plan was developed

for the species that included a list of
four sites to be targeted. In 1998; CDFG

secured a conservation easement over a

16.4~ha (40.5-ac) parcel on one of the
four sites (Porter Ranch) prioritized for
conservation. Currently, however,

efforts to secure conservation easements
with the other three property owners
have been suspended (Cochrane, in litt.,

1998).
E. Other natural or manmade factors
affecting its continued existence. In

addition to the threats described above,

three additional factors threaten the
continued existence of Holocarpha
macradenia: limited success of

transplant efforts conducted as part of

mitigation projects, competition with

nonnative plants, and extinction caused
by random, naturally occurring events.

In Factor A above, detailed accounts

were given of the 12 remaining native
populations of Holocarpha macradenia.
The other eight existing populations of

H. macradenia are the result of

-experimental seed transplants. In 1911,
Jepson referred to H. macradenia as
being “abundant” in west Berkeley and
Qakland (Havlik 1986). However, close
to 50 years later, due to loss of habitat
to urbanization, Munz (1959}
considered the taxon “possibly extinct.”
Therefore, when several populations

were found near Pinole and Richmond

in Contra Costa County in the late 1970s
and early 1980s, botanists placed a high

priority on establishing additional
populations to forestall extinction.
Experiments were carried out to
establish new populations by seeding
what was thought to be appropriate

habitat (Havlik 1986). Most of the
. seedings were done at Wildcat Canyon
" Regional Park, which straddles Alameda

and Contra Costa Counties, but several
were done on lands owned and

managed by East Bay Municipal Utility

District (EBMUD).

Havlik (1989) reviewed the first 7
years of monitoring sites that were
seeded with Holocarpha macradenia
and included discussions on how

habitat characteristics such as soil type,

grazing pressure (cattle), and landscape
gosition within the coastal fog belt may
ave affected the species’ seeding
success. In initial results, populations
exposed to moderate grazing pressure
were larger than those exposed to low
grazing pressure. From 1982 to 1986, 22
sites were seeded within Wildcat
Regional Park and on EBMUD land.
Most of the sites are monitored
annually. By 1989, 3 sites supported
over 3,000 plants; 2 had over 1,000
plants; 11 had over 100 plants; 2 had
over 10 plants; and 4 had no plants. .
By 1993, 1 site (referred to as Mezue)
supported a population of 6,400 plants;
4 had fewer than 300 plants; 2 had
fewer than 100 plants; 16 had no plants;
and 3 sites could not be relocated
(CDFG 1994). By 1997, the Mezue site
supported between 5,000 and 7,000
plants; one had fewer than 300 plants;
4 had fewer than 100 plants; and 7 had
no plants. Most of the remaining sites
were not checked because previous
multiple-year monitoring indicated that
plants had disappeared g‘om those sites.
In 1998, the Mezue site supported 3,128
plants; one had 318 plants; 6 had fewer
than 100 plants; and 5 had no plants (B.
Olson, pers. comm. 1998). Although
mors sites supported plants in 1998
(eight compared to six in 1997}, the total
number of plants was less. Also, of
those sites that support small
populations (fewer than 100
individuals), some may not display any

individuals in a given year, even though .

a seedbank may be present. Although
the seeds were probably planted in less
than perfect habitat, the competition for
limited resources between H.
macradenia and artichoke thistle and
nonnative grasses probebly contributed
to the decline in populations of the
former.

Although the information gathered
from these seeded sites has been
valuable for understanding the life-
history of the plant and how it responds
to various types of management, these
sites have had limited success in
establishing viable populetions of
Holocarpha macradenia. The seeded
sites, therefore, have a limited value for
maintaining the viability of the species
when compared to the native
populations. )

ne of the most prevalent forms of
habitat alteration occurring within the
coastal prairie habitat of Holocarpha
macradenia is the conversion of the
plant community from one dominated
by native grasses to one dominated by
nonnative grass species. Nonnative
grasses may quickly gain a competitive
advantage over native grasses because
they germinate early and seed
prolifically (Heady 1977, McClintock
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1986). As discussed in Factors A and C,
the conversion of native prairie habitats
to grazing lands enhances the
opportunity for nonnative grasses to be
introduced and disseminated into the
surrounding areas. Field survey reports
show that nonnative grasses often
dominate coastal prairie habitat and
represent a potential threat at eight H.
macradenia sites (Arana Gulch, Twin
Lakes, Tan, Watsonville Airport,
Harkins Slough, Struve Slough, Spring
Hills and Porter sites) (CNDDB 1997,
Taylor 1990).

In 1989, the Struve Slough site
supported one of the largest populations
of Holocarpha macradenia. Before 1989,
the cattle grazing regime in place
favored the presence of nonnative
grasses such as oatgrass (Avena
barbada), ryegrass (Lolium
multiflorum), and quaking grass (Brizo
maxima). However, even after cattle
were removed from the site in 1989,
wild oat and other nonnatives, primarily
prickly lettuce and wild fennel, further
invaded the site. Even without
continual grazing to facilitate the growth
of nonnative plants, previous grazing
practices had established sufficient
numbers of these nonnative plants that
they could outcompete the native plants
and increase their abundance. Probably
as a result of nonnative compstition, H.
macradenia has not been seen on the
site since 1994, despite the apparent
existence of a seedbank.

Both the native populations and the
seeded ones are threatened to some
extent by competition with artichoke
thistle. An individual thistle, the wild
variety of the edible artichoke, occupies
a large area, has allelopathic properties,
and creates shade (Kelly and Pepper
1906). The artichoke thistle also
resprouts vigorously from a perennial
taproot, has extended flowering, and
prolific seed production. Other weedy
characteristics of the artichoke thistle
include germinating and resprouting in
a variety of environmental conditions
and over several seasons (Kelly and
Pepper 1996}, In the 1880, artichoke
thistle was introduced around Benicia,
only a few miles north of the Regional
Park, By the 1930s, 28,330 ha (70,000
ac) in the hills around the east and
north side of San Francisco Bay were
infested with the artichoks thistle (Ball
in Thomsen et al. 1986). In 1996, the
Regional Park and Alameda County
initiated a caoperative artichake thistle
removal program using herbicides.
Although sites that support Holocarpha
macradenia are a priority for artichoke
thistle removal, the abundance of
artichoke thistle in adjacent areas allows
it to reseed back into treated areas.

Nonnative grasses also occur with
Holocarpha macradenia at the eight
seeded sites. All eight sites are grazed
by cattle. If nonnative grasses become
too abundant, they can outcompete H.
macradenia. As stated above in Factor
C, cattle grazing can decrease the
abundance of nonnative grasses;
however, at the Big Belgum site an

‘increase in grazing pressure is believed

to have caused the H. macradenia
population to decline (CDFG 1995b).

rench broom is another aggressive
nonnative species that threatens
Holocarpha macradenia. French broom
colonizes easily and spreads rapidly in
many types of habitats. It is especially
aggressive in disturbed areas such as
roadsides and newly cleared land.
French broom can eventually form
dense thickets that displace native
vegetation, including H. macradenia
(Habitat Restoration Group (HRG) n.d.}.
French broom occurs at five of the
natural H. macradenia sites (Arana
Gulch, Graham Hill Road, Twin Lakes,
O'Neill/Tan, Fairway Drive) (CDFG
1997, HRG 1996).

So much of the coastal prairie habitat
that supports Holocarpha macradenia
has been altered, fragmented, or
destroyed that most of the remaining
habitat is of small acreage and supports
only very small populations. Species
with a small number of populations and
few individuals (comgared to historical
numbers) are vulnerable to the threat of
local extinction from random, naturally
occurTing events. Such random events
can affect long-term survival or cause
extinction at several different levels—
genetic, demographic, environmental,
and catastrophic. For example, the
random loss of a few individuals in
these small populations can further
decrease a species’ already diminished
gene pool. This loss of genetic diversity
can affect the species’ ability to adapt to
routine environmental change, such as
drought. The loss of genetic diversity is
often manifested in depressed
reproductive vigor. In other
circumstances, sites with small
populations or few individuals may be
vulnerable to forces that affect their
ability to successfully complete their
life cycle. For example, the loss of
pollinators may reduce successful seed-
set, and could lead to reduced species
viability and possible extirpation over
time. Large-scale disturbances such as
floods, drought, or untimely fire can
destroy a significant percentage of a
species’ individuals or entire
populations.

ince Holocarpha macradenia
populations naturally tend to fluctuate
in number due to climatic factors, the
species is especially vulnerable to

catastrophic disturbance during periods
when population numbers are low.
Watsonville Airport, the largest of the
12 native sites, supports a population
that fluctuates from 200,000 to 28
million plants on 15 ha (37 ac). The
Struve Slough site formerly supported
400,000 individuals on 1.6 ha (4 ac), but
had declined to a single individual in
1994. The Spring Hills Golf Course site
supports up to 3,500 plants on 5 ha (12
ac). The Porter Ranch site once
supported 43,000 plants on 1 ha (2.5 ac),
but by 1996, the population had
declined to fewer than 100 plants. The
Arana Gulch site supported 12,820
plants on 2 ha (5 ac) in 1998. The
remaining seven native sites support
approximately 0.4 ha (1 ac) or less of
occupied habitat. In 1997, 2 of these
native sites (Twin Lakes and O'Neill/
Tan)} had no plants, while Twin Lakes
had only 12 plants in 1998, Of the 8
seed transplant sites in Wildcat Canyon
Regional Park, in the east San Francisco
Bay area, 1 site supported a population
of 3,128 individuals, and the remaining
7 supported between 0 and 318
individuals (1998). Each of these sites is
estimated to cover 0.4to 1.2 ha(1to 3
ac). The total area of all eight seeded
sites is between 3 and 8 ha (8 and 20
ac) (B. Olson, biologist, EBRPD, pers.
comm. 1997). '

We have carefully assessed the best
scientific and commercial information
available regarding the past, present,
and future threats faced by this taxon in
determining to make this final rule.
Based on this evaluation, we find that
Holocarpha macradenia (Santa Cruz
tarplant) meets the definition of a
threatened species under the Act. This
species is likely to become endangered
in the foreseeable future throughout all
or a significant portion of its range due
to habitat alteration and destruction,
resulting primarily from urban and
commercial development; invasion of
its habitat and competition from
nonnative species due to grazing;
limited success of seed transplant
populations; and vulnerability to
random disturbance in populations of
small size and number. Although a few
of the native populations are on city,
county, or State lands, most are on
private lands. Conservation efforts
indicate that this species may be
maintained by applying intensive
management techniques. These efforts
will be most effective on sites with large
tracts of remaining habitat that support
naturally large populations and that can
be secured from threats to the species.
Although conservation efforts have been
prescribed as part of mitigation for a
number of development projects, the
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smiall acreage, small population sizes,
and physical proximity of threats lessen
the chance that such efforts will lead to
securs, self-sustaining populations at
thesesites™——
.

Critical Habitat

Critical habitat is defined in'section 3,
paragraph (5)(A) of the Act as the
specific areas within the geographical
area occupied by e species, at the time
it is listed in accordance with the Act,
on which are found those physical or
biological features essential to the
conservation of the species end that may
require special management
considerations or protection; and
specific areas outside the geographical
area occupied by a species at the time
it is listed in accordance with the
provisions of section 4 of the Act, upon
a determination by the Secretary that
such areas are essential for the
conservation of the species.
"Conservation” means the use of all
methods and procedures needed to
bring the species to the point at which
listing under the Act is no longer
necessary.

Critiacg habitat designation, by
definition, directly affects only Federal
agency actions through consultation
under section 7(a)(2) of the Act. Section.
7(a)(2) requires Federal agencies to
ensure that activities they authorize,
fund, or carry out are not likely to
jeopardize the continued existence of a
listed species or destray or adversely
modify its critical habitat.

Section 4(a)(3) of the Act, as
amended, and implementing regulations
(50 CFR 424.12) require that, to the
maximum extent prudent and
determinable, we designate critical
habitat at the time the species is
determined to be endangered or
threatened. Our regulations (50 CFR
424.,12(a)(1)) state that designation of
critical habitat is not prudent when one
or both of the following situations
exist—{1) the species is threatened by
taking or other activity and the
identification of critical habitat can be
expected to increase the degree of threat
to the species or (2) such designation of
critical habitat would not be beneficial
to the species.

In the proposed rule, we indicated
that designation of critical habitat for
Holocarpha macradenia was not
prudent because we believed that
designation of critical habitat would not
provide any additional benefit beyond
that provided through listing as 7
threatened, since most of the current
populations of the plant occur on
private land or on local/county/State
Iand that is subject to additional
conservation regulations.

We now find that designation of
critical habitat is prudent for
Holocarpha macradenia.”In the last few
years, a series of court decisions have
overturned Service determinations
regarding a variety of species that
designation of critical habitat would not
be prudent (e.g., Natural Resources
Defense Council v.- U.S. Department of
the Interior 113 F. 3d 1121 (9th Cir.
1897); Conservation Council for Hawaii
v. Babbitt, 2 F. Supp. 2d 1280 (D.
Hawaii 1998)). Based on the standards
applied in those judicial opinions, we
believe that the designation of critical
habitat for H. macradenia would be
prudent.

Due to the small number of
populations, we are concerned that
Holocarpha macradenia could be
vulnerable to unrestricted collection,
vandalism, or other disturbance.
Although we have found no specific
evidence of such activities, we are also
concerned that these threats might be
exacerbated by the publication of
critical habitat maps and further
dissemination of locational information.
However, consistent with applicable
regulations (50 CFR 424.12(a)(1)(i)) and
recent case law, we do not expect that
the identification of critical habitat will
increase the degree of threat to this
species of taking or other human
activity.

In the absence of a finding that
identification of critical habitat would
increase threats to a species, if any
benefits would result from a critical
habitat designation, then a prudent

-finding is warranted. In the case of this

species, designation of critical habitat
may provide some benefits. The primary
regulatory effect of critical habitat is the
section 7 requirement that Federal
agencies refrain from taking any action
that destroys or adversely modifies
critical habitat. While a critical habitat
designation for habitat currently
occupied by this species would not be
likely to change the section 7
consultation outcome because an action
that destroys or adversely modifies such
critical habitat would also be likely to
result in jeopardy to the species, in
certain instances, section 7 consultation
might be triggered only if critical habitat
is designated. Examples could include

-unoccupied habitat or occupied habitat
‘that may become unoccupied in the

future. Designating critical habitat may
also provide some educational or
informational benefits. Therefore, we
find that critical habitat is prudent for
Holocarpha macradenia.

As explained in detail in the Final
Listing Priority Guidance for FY 2000
(64 FR 57114), our listing budget is
currently insufficient to allow us to

immediately complete all of the listing
actions required by the Act, We
anticipate in FY 2000 and beyond giving
higher priority to critical habitat
designation, including designations
deferred pursuant to the Final Listing
Priority Guidance for FY 2000, such as
the designation for this species, than we
have in recent fiscal years. We plan to
employ a priority system for deciding
which outstanding critical habitat
designations should be addressed first.
We will focus our efforts on those
designations that will provide the most
conservation benefit, taking into
consideration the efficacy of critical
habitat designation in addressing the
threats to the species, and the
magnitude and immediacy of those
threats. Therefore, deferral of a critical
habitat designation for this species will
allow us to concentrate our limited
resources on higher priority critical
habitat and other listing actions,
without delaying the final listing
decision for Holocarpha macradenia.
We will develop a proposal to designate
critical habitat for H. macradenia as
soon as feasible, considering our
workload priorities. Unfortunately, for
the immediate future, most of Region 1’s
listing budget must be directed to
complying with numerous court orders
and settlement agreements, as well as
due and overdue final listing
determinations.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages and results
in public awareness and conservation
actions by Federal, State, and local
agencies, private organizations, and
individuals. The Act provides for
possible land acquisition and
cooperation with the States, and
requires thet recovery actions be carried
out for all listed species. Funding may
be available through section 6 of the Act
for the State to conduct recovery
activities. The protection required of
Federal agencies and the prohibitions
against certain activities involving listed
.plants are discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
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402. Section 7(a){4) requires Federal
agencies to confer with us on any action
that is likely to jeopardize the continued
existence of a species proposed for
listing or result in destruction or
adverse modification of proposed
critical habitat. If a species is listed
subseguently, section 7{a)(2) of the Act
requires Federal agencies to ensure that
activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of a listed species
or destroy or adversely modify its
critical habitat, if designated. ifa
Federal adtion may affect a listeds,
species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with us, under
section 7{a)(2) of the Act. Federal
agency involvement, on the part of the
Federal Highway Administration, has
been identified for the Arana Gulch site.
In addition, the FAA will be involved in
the expansion of the Watsonville ’
Airport.
Listing of this plant as threatened
provides for the development of a
*», Tecovery plan. Such a plan would bring
together Federal, State, and local efforts
for-its conservation. The recovery plan
would establish a framework for
cooperation and coordination in
recovery efforts, set recovery priorities,
and describe site-specific management
actions necessary to achieve
conservation and survival of the listed
species. Additionally, pursuant to
section 6 of the Act, we will be able to
grant funds to affected States for
Inanagement actions promoting the
protection and recovery of this species.
The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to all threatened plants. All prohibitions
of section 9(a)(2) of the Act,
implemented by 50 CFR 17.71 for
threatened plants, apply. These
prohibitions, in part, make it illegal for
any person subject to the jurisdiction of
the United States to import or export,
transport in interstate or foreign
commerce in the course of a commercial
activity, sell or offer for sale in interstate
or foreign commerce, or remove and
réduce to possession the species from
areas under Federal jurisdiction. In
addition, for plants listed as
endangered, the Act prohibits the
>, malicious damage or destruction on
‘areas under Federal jurisdiction and the
removal, cutting, digging up, or
damaging or destroying of such plants
in knowing violation of any State law or
regulation, including State criminal

trespass law. Section 4(d) of the Act
allows for the provision of such
protection to threatened species through
regulation. This protection may apply to
Holocarpha macradenia in the future if
regulations are issued. Seeds from
cultivated specimens of threatened
plant species are exempt from these
prohibitions provided that their
containers are marked “Of Cultivated
Origin.” Certain exceptions to the
prohibitions apply to our agents and
those of State conservation agencies.

The Act and 50 CFR 17.62, 17.63, and
17.72 also provide for the issuance of
permits to cairy out otherwise
prohibited activities involving
endangered or threatened plant species
under certain circumstances. Su
permits are available for scientific
purposes and to enhance the
propagation or survival of the species.
For threatened plants, permits also are
available for botanical or horticultural
exhibition, educational purposes, or
special purposes consistent with the
purposes of the Act. We anticipate that
few trade permits would ever be sought
or issued because this species is not in
cultivation or common in the wild.
Requests for copies of the regulations on
listed species and inquiries about 5
prohibitions and permits may be
addressed to the U.S. Fish and Wildlife
Service, Portland Regional Office, 911
NE 11th Avenue, Portland, Oregon
97232—4181 (telephone 503/231-6131,
facsimile 503/231-6243).

As published in the Federal Register

{69 FR 34272) on July 1, 1994, our
- policy is to identify to the maximum

extent practicable those activities that
would or would not be likely to
constitute a violation of section 9 of the
Act if a species is listed. The intent of
this policy is to increase public
awareness of the effect of the species’
listing on proposed and ongoing
activities within its range. Collection on
Federal lands is prohibited without a
Federal endangered species permit.
Conducting commerce with this species
is also prohibited.

Questions regarding whether specific
activities, such as changes in land use,

- will constitute a violation of section 8

should be directed to the Field

.Supervisor, Ventura Fish and Wildlife
. Office {see ADDRESSES section).

National Environmental Policy Act
We have determined that
environmental assessments and
environmental impact statements, as
defined under the authority of the

National Environmental Policy Act of
1969, need not be prepared in
connection with regulations adopted
pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. We published a notice
outlining our reasons for this
determination in the Federal Register
on October 25, 1983 (48 FR 49244).

Paperwork Reduction Act

This rule does not contain any new
collections of information other than
those already approved under the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq., and assigned Office of
Management and Budget clearance
number 1018-0094. An agency may not
conduct or sponsor, and a person is not
required to igg_pond to, a collection of
information uriless it displays a
currently valid ¢ontrol number. For
additional informition concerning
permit and associated requirements for
threatened plants, sée 50 CFR 17.72.

References Cited

A complete list of all references cited
herein, as well as others, is available
upon request from the Ventura Fish and
wildlife Office (see ADDRESSES section),

Author:

The primary author of this final rule
is Constance Rutherford, Ventura Fish
and Wildlife Office (see ADDRESSES
section).

List of Subjects in 50 CFR part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation .

Accordingly, we amend part 17,
subchapter B of a chapter |, title 50 of
the Code of Federal Regulations, as set
forth below:

PART 17—{AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C. *
1531-1544; 16 U.S.C. 4201-4205; Pub. L, 95—
625, 100 Stat. 3500, unless otherwise noted. 1

2. Amend 17.12(h] by adding the 4
following, in alphabetical order under
FLOWERING PLANTS, to the List of
Endangered and Threatened Plants:

§17.12 Endangered and threatened plants.

* * * * *

(h)t * *



Federal Register/Vol. 65, No. 54/Monday, March 20, 2000/Rules and Regulations 14909
Species - - .
N " . Critical Special
Historic range Famif Status  When listed p
Scientific name Common name 9. Y ¢ habitat rules
FLOWERING PLANTS
Holocarpha Santa Cruz taplant  U.S.A. (CA) ............. Asleraceae ........... T 690 NA NA
macradenia.

. . - " .

Dated: March 13, 2000.
Jamie Rappaport Clark,
Director, Fish and Wildlife Service.
{FR Doc. 00-6834 Filed 3-15-00; 4:31 pm}
BILLING CODE 4310-65-P

FOR FURTHER INFORMATION CONTACT:
James Hale, 907-586—4345 or Yvonne

DEPARTMENT OF COMMBRCE

National Oceanic. and A
Administration
f Protocal Amending the Corbr
(signed at Washington, D,
giflations have

ecretary of State

50 CFR Part 300

~ been approved by the#

1209990} of the United Statesinder section 4 of
¥ the Northern Paciffc Halibut Act

RIN 0648-AM52 (Haljput Act, 16 13.5.C. 773~773k).
[ Pugfliant to regulations at 56 CFR

.62, the approved IPHC regulatigyf 4
tting forth the 2000 IPHC annual/
anagement measures are publigh

S), National Oceamc and 4

restrictions and requiremynts.
The IPHC held its anpf:al meeting on

and adopted regula jbus for 2000. The
substantive changgf to the previous
IPHC regulatmn 64 FR 13519, March

At offloads halibut must
completely offload all halibut from the
vesse] pfice the offloading commences;
3. Eftablishment of opening dates for
 fftea 2A commercial directed
but fishery. p
In addition, this action implements

lan) for Area 2A #nd implementing
. These actions are

‘'Plan was developed by the PFMC ufder
authority of the Halibut Act. Sectj#

‘provides that the Secretary of Zhmmerce
(Secretary) shall have generg
responsibility to carry out #
Convention (Convention)/between the

purposes and ob)e gtives of the
Convention and jhe Halibut Act. The
Secretary's autlfority has been delegated

" conflict with, regul

# non-Indian sport fisheries in and offy

f percent, and the commercial §

to the AA. Section 5 of the Halibut Act
also authonzes the Regional Fishery

requested the BPMC to allocate halibut
A such allocation be

ing Plan for Area 2A

¢/PFMC prepared annual Plans
fropf 1988 to 1994 to allocate the halibut

dian, non-Indian commercial, and

Washington, Oregon, and Californjg
1995, NMFS implemented a Cougli
recommended long-term Plan (g
14651, March 20, 1995). In egg
intervening years between 895 and the
present, minor revisions {1t
have been made to adjug
changing needs of theMsheries. The

Plan allocates 35 pe fent of the Area 2A.

#d 65 percent to non-
igfin Area 2A, with the

d cemmonial and

rg€, with the Washmgton sport 4
bry (north of the Columbia Riyf
rgeiving 36.6 percent, the Oreggy
alifornia sport fishery receiviph
shery
receiving 31.7 percent. TheZommercial
fishery is further divided f#ito two
sectors; a directed (tradjffonal longline)

percent of the non-Ip# fian commercial
harvest, and 15 pe) #Ent for harvests of

halibut caught ingfdental to the salmon
troll fishery. 'I‘ g/directed commerciel

8 -"- ington (south of
pf. 1at.), Oregon and
i / he Plan also dividegs
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LETTER C22
Scott Graham

Response C22-1:

Response C22-2:

Response C22-3:

Response C22-4:

Response C22-5:
Response C22-6:

Response C22-7:

Response C22-8:

. While specific environmental impacts that would result from the adoption of

the Arana Gulch Master Plan have been identified, mitigation measures are
recommended to reduce such impacts to less-than-significant levels. The only
remaining significant, unavoidable impact was associated with the Santa Cruz
tarplant because impacts on historic habitat areas could not be fully avoided.
Nevertheless, mitigation measures to protect the tatplant were included in the

- DEIR. An alternative without any paved trails was addressed in Chapter 5 of

the DEIR.

The California Environmental Quality Act (CEQA) does not requite that all
letters sent in response to the Notice of Preparation (NOP) be reprinted in the
DEIR. Agency comment letters were included in Appendix A and a summary
of public comments was presented on pages A-75 and A-76 of the DEIR.

Master Plans, by their very nature, include specific project elements. For
greenbelt areas, such projects may include trails, restrooms and other amenities.
For Arana Gulch, the only new improvements proposed were trails.

A total of four alternatives were addressed in the DEIR. One of these included
the "No Project” alternative and the other three were all "workable"
alternatives, with variations from the proposed project as related to trail type
and design. :

The "No Project" alternative does address leaving Arana Gulch in its cutrent
condition, with continuation of the Arana Gulch Intetim Management Plan as
the management option. The alternatives discussion addresses the impacts of
each alternative as well as the relationship of the alternatives to identified
project objectives. ‘This does not result in the proposed project being the only
"wotrkable" alternative. The City's decision-makers make the ultimate decision
on the preferred alternative. ’

Refer to Master Response No. 7 régarding an off-site alternative.
Comment noted. This comment does not address the DEIR.

Comment noted. This reduced impact from the removal of a paved trail is
addressed in Chapter 5 of the DEIR under the No Project Alternative and
Alternatives 3 and 4.

The EIR does recognize the standard for “harm™ of federally listed animal
species, including fish. The final rule for definition of “harm” pertains to the
National Marine Fisheries Service (NMFES) and is basically an additional
clarification of harm as it pertains to take of listed fish, adding to the list harmed
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Response C22-9:

Response C22-10:

Response C22-11:
Response C22-12:

Response C22-13:

Response C22-14:
Response C22-15:
Response C22-16:

Response C22-17:

habitat to include “spawning, rearing, and migrating” activities and how it
differs fromn Act-defined “breeding, feeding, and sheltering.””” Based on the EIR
evaluation, the proposed Master Plan and multi-use trail would not result in
direct or indirect impacts to the existing fishery on Arana Gulch Creek. Also,
refer to Master Response No. 8. '

There will be a formal consultation with the U.S. Fish and Wildlife Service.
Refer to Master Response No. 8.

This issue addresses federal regulatory requirements and the National
Environmental Policy Act, which do not pertain to the DEIR.

Refér to Response to Comment A3-2.
Refer to Master Response No. 8.

The main goal of the Santa Cruz Tarplant Adaptive Management Program
(BMP Ecosciences, 2005) is to enlarge the population of the Santa Cruz tarplant
by improving the quality of coastal prairie habitat at Arana Gulch. The
proposed project would not necessarily prevent this from happening and
mitigation measutes are recommended in the DEIR to complement the
adoption of the-Santa Cruz Tarplant Adaptive Management Program. The only
reason that the impact on the tarplant was found to be significant and
unavoidable was due to the impacts on histotic tarplant habitat within the
footprint of the paved multi-use trails. '

The culverts ate located within the property of the Santa Cruz Port District and
are not related to the proposed project. Water quality is addressed in Table
4.4-2 of the DEIR.

Any disturbance during construction would be limited to the atea of the
designated trail alignments or areas outside of Arana Gulch (i.e., Port District
property) that may be used for staging.

The proposed project relates to the Arana Gulch Master Plan rather than off-
site bicycle routes. Refer to Master Response No. 7 regarding an off-site
alternative.

Comment noted. The DEIR does address two alternatives without any paved
trails (see Chapter 5 of the DEIR). '
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